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No. 10,833 

THE QUESTION INVOLVED 


Does the Federal Trade Commission have the power to 
prohibit the sale and transportation of pnnch boards and 
push cards in interstate commerce, solely because some 
of them “are to be nsed or may be used” by local deal¬ 
ers in the sale to the public of their other merchandise 
in pnrely intrastate trade? 

Petitioner contends that this question requires an an¬ 
swer in the negative. 
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No. 10,833 

Hamilton Manufacturing Company, Petitioner , 

v. 

Federal Trade Commission, Respondent 

Petition for Review of an Order of the 
Federal Trade Commission 


BRIEF FOR PETITIONER 


3. JURISDICTIONAL STATEMENT 

Purporting to act under section 5 of the Federal Trade 
Commission Act, 15 USCA, sec. 45, the Federal Trade 
Commission (hereinafter called the Commission), on Sep¬ 
tember 8, 1939, issued and served upon the petitioner a 
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' complaint (App. 5A), to which on October 7, 1940, peti¬ 
tioner filed an amended answer (App. 11A). On Septem¬ 
ber 7, 1950, the Commission issued its findings of facts 
and conclusion (App. 19A); and served upon petitioner 
an order to cease and desist from selling or distributing in 
interstate commerce 11 push cards, punch boards, or other 
lottery devices, which are to be used or may be used in 
the sale or distribution of merchandise to the public by 
means of a game of chance, gift enterprise or lottery 
scheme.’’ (App. 24A) 

The record facts show petitioner is a Minnesota corpora¬ 
tion, engaged in interstate commerce and doing business 
] in the District of Columbia. (App. 6A, 12A) 

On November 16,1950, petitioner filed its petition (App. 
1A) in this Court for a review and setting aside of the 
said order, in accordance with section 5(c) of the said 
Federal Trade Commission Act, which confers jurisdic- 
i tion upon this Court to hear and determine the said 
proceeding. 


4. STATEMENT OF THE CASE 

Petitioner is a Minnesota corporation now and for the 
past forty years engaged in the manufacture of punch 
boards and push cards and in the interstate sale and 
transportation thereof to purchasers located in other states 
and in the District of Columbia. (App. 12A) 

Some of the boards and cards sold by petitioner are 
i used by the ultimate purchaser or possessor in local in¬ 
trastate sales, by such purchaser, of various articles of 
merchandise not manufactured, owned, or supplied by 
petitioner. When the boards or cards are so used by 
! their ultimate purchaser or possessor, the articles of mer- 
! chandise so sold by him are thus distributed by lot or 
chance. (App. 13 A) 
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In some instances legends or directions are placdd on 
the boards or cards at the request of the purchaser, which 
indicate that such a local intrastate sale of other articles 
of merchandise by use of the boards or cards is contem¬ 
plated by the purchaser. (App. 14A) 

All punch boards and push cards may be used by the 
ultimate purchaser or possessor, if he so desires, in local 

intrastate sales of merchandise; but from the description 

7 _ L 

of the cards and boards in the Findings and from com¬ 
mon knowledge it is apparent that punch boards and push 
cards can be put to many other uses such as an advertising 
medium for the distribution of free premiums or other 
prizes by local merchants to attract customers without 
being charged with favoritism; or as “money” boards 
so-called, which are used by members of the public for 
the same purpose as old fashioned lotto, playing cards, 
dice, roulette wheels or other games of chance. None of 
these other uses of the punch boards and push cards, 
however, involves a sale of articles of merchandise by 
lot or chance. (App. 15A, 16A) 

On November 8, 1939, the Commission issued a com¬ 
plaint (App. 5A) under Section 5 of the Federal Trade 
Commission Act (52 Stat. Ill; 15 U. S. C. A. Sec. 45) 
charging petitioner with unfair acts and practices in in¬ 
terstate commerce. An amended answer (App. 11 A) was 
filed in which many of the allegations of fact in the com¬ 
plaint were admitted, but the legal question of the Com¬ 
mission’s jurisdiction was reserved, briefed and argued 
orally before the Commission. No testimony was taken 
or other evidence introduced. 

On September 7, 1950, the Commission on the above 
record issued its findings as to the facts (App. 19A) 
which, as hereinafter pointed out, in some instances differ 
materially from the facts admitted in the amended an¬ 
swer. (Post p. 30 et seq.) The Commission found that 
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petitioner sold its boards and cards, in interstate com¬ 
merce, to others, who used them in selling merchandise 
(not supplied by the petitioner) to the consuming public 
by lot or chance. Upon these findings the Commission 
i on the same day issued an order (App. 24A) requiring 
the petitioner to cease and desist from 

“Selling or distributing in commerce, as “com¬ 
merce” is defined in the Federal Trade Commission 
Act, push cards, punch boards, or other lottery de¬ 
vices, which are to be used or may be used in the 
sale or distribution of merchandise to the public by 
means of a game of chance, gift enterprise or lottery 
scheme.” 


5. STATUTES INVOLVED 

The following are the material portions of Section 5 of 
the Federal Trade Commission Act, 15 USCA sec. 45 
(Sep. 26, 1914, c. 311, sec. 5, 38 Stat. 719; Feb. 13, 1925, 

: c. 229, sec. 2, 43 Stat. 939; Mar. 21, 1938, c. 49, sec. 3, 52 
Stat. Ill; June 23, 1938, c. 601, sec. 1107(f), 52 Stat. 
1028): 

“(a) Unfair methods of competition in commerce, and 
unfair or deceptive acts or practices in commerce, are 
i hereby declared unlawful. The Commission is hereby em¬ 
powered and directed to prevent • • * corporations • * • 
from using unfair methods of competition in commerce 

and unfair or deceptive acts or practices in commerce. 

• • * 

“(b) Whenever the Commission shall have reason to 
believe that any such * * * corporation has been or is 
using any unfair method of competition or unfair or de¬ 
ceptive act or practice in commerce, and if it shall ap- 
i pear to the Commission that a proceeding by it in respect 
thereof would be to the interest of the public, it shall 
i issue and serve upon such • • • corporation a complaint 
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stating its charges in that respect * * *. If upon such 
hearing the Commission shall be of the opinion that the 

• * * act or practice in question is prohibited by sections 

* * * of this title, it shall make a report in writing in 
which it shall state its findings as to the facts and shall 
issue and cause to be served upon such # * * corporation 
an order requiring such * * • corporation to cease and 
desist from using such * * * act or practice.” 

(c) Any person, partnership, or corporation required 
by an order of the Commission to cease and desist from 
using any method of competition or act or practice may 
obtain a review of such order in the circuit court of 
appeals of the United States, within any circuit where 
the method of competition or the act or practice in ques¬ 
tion was used or where such person, partnership, <j>r cor¬ 
poration resides or carries on business, by filing in the 
court, within sixty days from the date of the service of 
such order, a written petition praying that the order of 
the Commission be set aside. * # * 

(d) The jurisdiction of the circuit court of appeals of 
the United States to affirm, enforce, modify, or set aside 
orders of the Commission shall be exclusive. * • • 

(1) Any person, partnership, or corporation who vio¬ 
lates an order of the Commission to cease and desist 


after it has become final, and while such order is in 
effect, shall forfeit and pay to the United States a civil 
penalty of not more than $5,000 for each violation, which 
shall accrue to the United States and may be recovered 
in a civil action brought by the United States. Each 
separate violation of such an order shall be a separate 
offense, except that in the case of a violation through 
continuing failure or neglect to obey a final order of the 
Commission each day of continuance of such failure or 


neglect shall be deemed a separate offense. 
Mar. 16,1950, c. 61, 4(c), 64 Stat. 21.) 
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Sec. 7 (c) of The Administrative Procedure Act, 5 USCA 
Sec. 1006(c) (June 11, 1946, c. 324, sec. 7, 60 Stat. 241) 
provides: 

“• * * no sanction shall be imposed or rule or 
order be issued except upon consideration of the whole 
record or such portions thereof as may be cited by 
any party and as supported by and in accordance 
with reliable, probative, and substantial evidence.” 

Paragraph (f) section 2, of said Administrative Pro¬ 
cedure Act, 5 USCA Sec. 1001(a) provides: 

“ ‘Sanction’ includes the whole or part of any 
agency (1) prohibition, requirement, limitation, or 
other condition affecting the freedom of any per¬ 
son; * * * (3) imposition of any form of penalty 
or fine; * * * or (7) taking of other compulsory or 
restrictive action.” 

Paragraph (a) of such section provides: 

“(a) ‘Agency’ means each authority • • * of the 
Government of the United States other than Congress, 
the courts, or the governments of the possessions, ter¬ 
ritories, or the District of Columbia. • • •” 

6. STATEMENT OF POINTS 

1. The Commission has no power to issue the order 
herein. 

2. Congress has specifically refused and still refuses 
either to empower the Commission to do, or itself to 
do, what the Commission attempts in its order here. 

3. There is no reliable, probative or substantial evidence 
in the record that the acts or practices used by peti¬ 
tioner in interstate commerce were unfair. 

4. The findings of the Commission do not conform to the 
statutory essentials. 

5. The findings of the Commission vary from . and go 
beyond the evidence in the record. 
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7. SUMMARY OF ARGUMENT 

1. The effect of the order is to bar all boards and cards, 
regardless of end use. 

2. The obvious effort of the Commission is to regulate 
or prohibit a purely local rather than an interstate 
use. 

3. We are concerned not with what Congress could have 
done, but what it did. 

4. Legislative background of the statute. 

5. The Wheeler-Lea Amendment did not extend Com¬ 
mission’s jurisdiction. 

6. Specific refusal of Congress to include matters “af¬ 
fecting” interstate commerce, although asked by the 
Commission. 


7. The Supreme Court supports denial of jurisdiction 
claimed. 

8. Commission alters its technique to accomplish indi¬ 
rectly what was denied. 


9. “Using” “in interstate commerce” does not include 
origin or end use, both of which are intrastate. 

10. Repeated refusal of Congress to bar interstate 
portation of petitioner’s and similar products. 

11. Attorney General Cummings advises against proposed 
prohibition. 



12. The Commission in 1950 asked punchboards be Spe¬ 
cifically barred from interstate commerce. 


13. The Attorney General in 1950 opposed the Commis¬ 
sion’s request. 


14. Congress in 1950 refused to bar punchboards. 

15. Effect of Congressional refusals upon Commission’s 
present attempt to extend its jurisdiction. 
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16. It is essential that the unfair acts charged be “in 
the trade’’ of petitioner. 

17. The two crucially different classes of cases estab¬ 
lished by the decisions. 

18. The theory of penalizing one for the actions of an¬ 
other. 

19. The specious basis used—a patchwork of dicta only. 

20. The findings are fatally defective because not con¬ 
forming to the statutory specifications. 

21. Failure to find petitioner was “using. 7 ’ 

22. “In interstate commerce. 77 

23. An “unfair act or practice. 77 

24. The proceeding is not shown 44 to the interest of the 
public. 77 

25. Specific examples of findings not supported by the 
record. 

26. Commission members disagreed on the form of the 
order against petitioner. 

27. The petitioner’s acts and practices are shown as le¬ 
gitimate trade. 

28. The use of petitioner’s products is legal in numerous 
states and communities. 

29. Examples of the absurd extremes to which Commis¬ 
sion’s theory leads. 


9 


8. ARGUMENT 

The Federal Trade Commission has no power to pro- 
Mbit the sale or transportation of pnnchboards and push 
cards in interstate commerce, solely because some of them 
“are to be used or may be used” by local dealers in the 
sale to the public of their other merchandise in piurely 
intrastate trade. 

1. PRELIMINARY 

It is desirable to note at the outset that: 

(a) The effect of the Commission’s order is to bar from 
interstate commerce all punch boards and push cards 
manufactured and sold by the petitioner. 

Although the order purports to apply only to those of 
petitioner’s punch boards and push cards “which are to 
be or may be used” in the sale of merchandise by Jot or 
chance, it is obvious that any punch board or push card 
may be used in a sale of merchandise by lot or chance 
if the possessor decides so to utilize it. 

(b) The act, practice, or method which is the gravamen 
of the complaint and which the Commission seeks to 
prevent, is admittedly a local transaction by others 
than petitioner, namely the intrastate sale of merchan¬ 
dise through use of boards or cards by lot or chance. 
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2. THE LEGISLATIVE HISTORY OF THE FED¬ 
ERAL TRADE COMMISSION ACT CLEARLY ESTAB¬ 
LISHES THAT BOTH IN THE ORIGINAL ACT AND 
IN THE WHEELER-LEA AMENDMENT IN 1938 CON¬ 
GRESS EXPRESSLY CONFINED THE JURISDICTION 
WHICH IT GRANTED TO THE COMMISSION TO 
THOSE USING PROHIBITED PRACTICES IN—NOT 
« ‘AFFECTING* ’—INTERSTATE COMMERCE, IN THE 
SALE OF THEIR GOODS. 

(a) We are here concerned not with what Congress might 
have done had it deemed it necessary or desirable, 
bnt what Congress actually has done in the original 
Act and the Wheeler-Lea Amendment. 

Enactment of the original Act was a landmark in the 
field of Government regulation of business early in the 
Wilson administration, and stemmed from public protest 
against rise of monopoly through lessening of competi¬ 
tion by unfair methods which the Act condemned. It was 
suplemental to and intended to implement the Sherman 
Act. Fox Film Corporation v. Federal Trade Commission, 
292 F. 353, 356 (CCA 2, 1924); Toledo Pipe Threading 
Machine Co. v. Federal Trade Commission, 11 Fed. (2d) 
337 (CCA 6, 1926). 

The Commission’s administration of the Act for the 
first quarter century of its existence involved a wide va¬ 
riety of commercial practices found by the Commission to 
constitute “unfair methods of competition”—always, and 
it would seem quite obviously, in the interstate trade in 
the articles sold by those using the forbidden methods. 
In no case did the Commission claim the power here 
asserted to prohibit interstate shipment by A to B (un¬ 
attended by the use by A of any unfair act or practice or 
unfair method of competition in the trade in which A was 
engaged) merely because B (A’s vendee) might use an 
I article (so sold to him by A) in B’s intrastate sale, by 
means of a game of chance, of articles not supplied by A. 
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In the Wheeler-Lea Amendment (Act of March 21, 1938, 
52 Stat. Ill, 15 U. S. C. Sec. 45), Congress did not ex¬ 
tend the Commission’s jurisdiction to include acts or prac¬ 
tices in intrastate commerce by vendees of those engaged 

• • j.____ 


m interstate commerce. 


It is significant that the complaint charges petitioner 
with use of unfair acts and practices in the language of 
the Wheeler-Lea Amendment, and does not charge unfair 


methods of competition. The inference is that the Amend¬ 


ment in some manner vested jurisdiction which did jnot 
exist under the original Act. Such was not the purpose 
or effect of the Amendment. The Commission in some 
cases had had difficulty in establishing injury to competi¬ 
tors in interstate commerce resulting from unfair meth¬ 
ods of competition therein. At the Commission’s request 
Congress eliminated the necessity of proving injury to 
competitors by adding after the words “unfair methods 
of competition in commerce” in the original Act, the 
words “and unfair or deceptive acts or practices in com¬ 
merce.” 

This clearly appears from the testimony of the late 
Judge Edwin L. Davis, then Chairman of the Commis¬ 
sion, before the House Committee on Interstate and For¬ 
eign Commerce on February 18, 1937 (Hearings on H. R. 
3143, 75th Congress, 1st Session), when the measure was 
under consideration 1 . After referring to the decision of 
the Supreme Court in Federal Trade Commission v. Rala- 
dam Co., 283 U. S. 643, the Chairman said (p. 5, emphasis 
supplied): 

1 Official statements and recommendations by representatives of 
the Commission to Congress or their testimony before Congres¬ 
sional committees may be considered by the courts in interpreting 
the Federal Trade Commission Act. Standard Oil Company v. 
Federal Trade Commission (January, 1951) No. 1, October Term 
1950, 95 L. Ed. Advance Sheets p. 205, footnote 12, p. 213 L. Ed. 
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“• * • In spite of the finding of the Court that the 
advertising in question was misleading and dangerous 
to the public, it held that the Commission had no 
jurisdiction to order the respondent to cease and desist 
because it had not been shown that the respondent had 
competitors wh-o were injured by the deceptive ad¬ 
vertisements 

The Wheeler-Lea Amendment therefore did not enlarge 
the Commission’s jurisdiction and this was recognized by 
the text writers. 

“• * * Damage to competitors we have noted was an 
indispensable element of common law unfair compe¬ 
tition. The Wheeler-Lea Amendments to Sec. 5 wiped 
out this requirement of proof of injury to competi¬ 
tion by making unlawful 'unfair methods of compe- 
i tition’ and 'unfair or. deceptive acts or practices 
The use of the word ‘deceptive’ did not work any 
i substantive change in the character of acts or prac¬ 
tices under the Commission’s jurisdiction for the 
Wheeler-Lea Amendments to Sec. 5 were directed 
solely to removing the restrictions of the Raladam 
case with respect to the proof or necessary inference 
of injury to honest competitors.” Henry Ward Beer, 
Federal Trade Law and Practice (Chicago: Callaghan 
& Co., 1942) page 368 (Emphasis supplied). 

i (b) The Commission has unsuccessfully sought from Con¬ 
gress a grant of power to permit it to police or pre¬ 
vent acts and practices in intrastate commerce “af¬ 
fecting” interstate commerce. 

By its order against petitioner, the Commission ob¬ 
viously seeks to prevent local, intrastate sales of mer- 
I chandise by others through lot or chance. 

As early as 1935, the Commission decided to seek power 
i to police or prevent purely intrastate practices which it 
deemed improper, through an amendment to Section 5 
extending its jurisdiction to unfair or deceptive acts or 
methods “affecting” interstate commerce. A bill, S. 994, 
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was accordingly introduced in the 74th Congress, 1st Ses¬ 
sion, at the request of the Commission, to amend Section 
5 of the Act as follows: (new matter in italics): 

“Unfair methods in or affecting commerce and unfair 
or deceptive acts in or affecting commerce are de¬ 
clared unlawful. 

“The Commission is empowered and directed to pre¬ 
vent persons • * * from using unfair methods in 
or affecting commerce, and unfair or deceptive acts 
in or affecting commerce. ” 

Judge Davis, then chairman of the Commission, in a 
letter to Senator Wheeler, Chairman of the Senate Com¬ 
mittee on Interstate Commerce, dated January 22, 1935, 
requested the amendment and transmitted the official re¬ 
quest of the Commission contained in the Commission’s 
report to the Senate pursuant to Senate Resolution 224. 
That report, p. 94, recommended the amendment “sc that 
unfair methods, acts, and practices may be reached when 
they unfairly affect interstate commerce, regardless of 
whether the offender is engaged in commerce or the acts 
are done in the course of commerce (Emphasis supplied, 
Senate Report No. 46, 74th Congress, 1st Session) The 
Committee recommended the amendment favorably. 

When the bill reached the Senate floor, however, i t was 
debated at length (Congressional Record Vol. 79, Part II, 
pages 1842 et seq.). On a motion to reconsider the ap¬ 
proval of the bill, Senator Wheeler stated: 

“The only modification of the paragraph to which 
the senator calls attention is the insertion of the 
words, ‘or affecting.’ ” 

Senator Austin: “Yes, Mr. President; but appar¬ 
ently that is what is the trouble with the bill. Con¬ 
gress has gone as far as it had arvy right to go when 
it undertook to regulate and to deal with unfair \trade 
practices in commerce * * •” (Italics supplied.) 
Senator King: “As I understand the senator’s po¬ 
sition is that the language of this provision is too 
broad and that it would give to the Commission the 
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right to go into a state and investigate intrastate 
commerce exclusively where it clearly and obviously 
was intrastate instead of interstate commerce. ’’ (Ital¬ 
ics supplied.) 

Senator Austin: “I do take that position. • • •” 
Senator Borah: “I do not think we can authorize the 
Trade Commission to deal with intrastate affairs. I 
think if we should undertake to do so, our action 
would be held invalid. * * *” 

Adoption of the amendment having been reconsidered, 
the bill went over and was not brought up again at that 
session. In the next session, amendments were again pro- 
! posed (Senate Bill 3744) but omitted the words “or affect- 
i ing”. This measure, as finally enacted was the Wheeler- 
Lea amendment (74th Cong., 2d Sess. Senate Debate, Con- 
i gressional Record Vol. 80, page 6588, et seq., 6603, 6702), 

I upon which the Commission is purportedly proceeding 
here. 

i (c) In deliberate disregard of this express refusal of 
Congress to grant it this vast additional power, the 
Commission thereafter sought to obtain it through 
judicial legislation which effort was also unsuccessful. 

On September 7, 1938 the Commission issued a cease 
and desist order against Bunte Bros., a Chicago candy 
; manufacturer which was selling candy in intrastate com¬ 
merce. The order was expressly limited to the intrastate 
business of Bunte Bros, and attempted to require the 
concern “in the offering for sale and distribution of candy 
i in the State of Illinois” to cease and desist from the use 
of the “break and take” method, so-called, under which 
the candies were manufactured with different colored cen¬ 
ters and the purchaser would receive additional candy 
depending on the color of the piece which he broke open 
i at the time of sale. The element of chance was therefore 
present, being manufactured vnto the goods themsdlves. 
No punch board or push card was involved. 
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On a petition for review, the CCA 7 vacated and set 
aside the Commission’s order. Bunte Bros. v. Federal Trade 
Commission , 110 F. 2d 412. The Court said: “The fneth- 
ods of competition condemned must be used in interstate 
commerce • • If an extension of the Federal Trade 
Commission’s jurisdiction be advisable so as to include 
practices affecting interstate commerce, it is for Congress, 
not the courts, to make the change.” (p. 416) 

The Supreme Court, in affirming the decision df the 
CCA which set aside the Commission’s order, said 
Federal Trade Commission v. Bunte Bros., 312 U. S. 349, 
351, 352. “The ‘commerce’ in which these methods are 
barred is interstate commerce * * * we ought not to find in 
Section 5 radiations beyond the obvious meaning of lan¬ 
guage unless otherwise the purpose of the Act would be 
defeated” (Citing cases); * * * “that for a quarter cen¬ 
tury the Commission has made no such claim is a power¬ 
ful indication that effective enforcement of the Federal 
Trade Commission Act is not dependent on control over 
intrastate commerce.” 

And then the opinion significantly adds (p. 352) “This 
practical construction of the act by those entrusted with 
its administration is reinforced by the Commission’s un¬ 
successful attempt in 1935 to secure from Congress an 
express grant of authority over transactions * affecting 9 
commerce in addition to its control of practices in com¬ 
merce. S. Res. 46, 74th Cong. 1st Sess. (Emphasis sup¬ 
plied). 

The opinion continued “An inroad upon local condi¬ 
tions and local standards of such far-reaching import as 
is involved here, ought to await a clearer mandate from 
Congress.” (p. 355) 
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(d) The order here for review is the Commission’s third, 
this time indirect, attempt to secure the power denied 
it by Congress and the Supreme Court. 

The admitted objective remains the same—prevention 
of local intrastate sale of merchandise through lot or 
chance. 

The Commission here sets out to do indirectly what 
Congress would not give it power to do directly, and 
which the Supreme Court said could not he done without 
such a grant from Congress. 

Ingenuity will not supply lack , of statutory power. In¬ 
stead of the effort to reach these intrastate local prac¬ 
tices directly, which it made unsuccessfully in the Bimte 
case, the Commission here seeks the same objective in¬ 
directly through the expedient of calling petitioner’s acts 
in interstate commerce unfair, for the sole purpose of 
reaching acts and practices of others in intrastate com¬ 
merce. 

Whether the Commission seeks jurisdiction over the 
intrastate trade and practices directly in the first instance, 
or seeks to reach them indirectly through the fiction that 
intrastate acts of another in some manner become the 
interstate acts of petitioner, the objective remains un¬ 
changed. The Commission is still seeking by this order, 
as it shows on its face, to prevent “sale or distribution 
of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme”. 

Whether the Commission uses a direct or an indirect 
method to reach the forbidden objective is immaterial; 
both are beyond the power conferred by Congress. 

Charging the petitioner with unfair acts m interstate 
commerce, whereas the only unfair acts alleged by the 
Commission are acts of others m intrastate commerce in 
the sale of their (not petitioner’s) merchandise, is trans- 
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parent. But it is through this device that the Commission 
seeks that “pervasive control over myriads of local busi¬ 
nesses in matters heretofore traditionally left to local 
custom or to local law” to which the Supreme Court 
referred. 

3. CONGRESS HAS SPECIFICALLY REFUSED AND 
STILL REFUSES EITHER TO EMPOWER THE 
COMMISSION TO DO, OR ITSELF TO DO, WHAT 
THE COMMISSION ATTEMPTS IN ITS ORDER 
HERE. 

The consistent refusal of Congress to extend the juris¬ 
diction of the Commission to matters “affecting’’ inter¬ 
state commerce, as shown above, is in point here. 

(a) For more than forty years Congress has consist¬ 
ently and repeatedly refused to grant the power here 
asserted by the Commission; or to prohibit direct!^ the 
transportation in interstate commerce of many devices 
which “may be used in the sale or distribution of mer¬ 
chandise to the public by means of a game of cliance, 
gift enterprise or lottery scheme,’* which, in the exact 
language of the Commission’s order here, is precisely 
what is prohibited thereby. Extended hearings were held 
on some of these bills. Most of them ended in the com¬ 
mittees. They were as follows: 

66th Congress: S. 1541, Senator Sheppard. 

68th Congress: H. R. 6071, Representative Purnell 
69th Congress: H. R. 3935, Representative Purr ell. 

H. R. 4004, Representative Dye r. 

70th Congress: H. R. 387, Representative Dyer, 

71st Congress: S. 2751, Senator Sheppard. 

H. R. 2408, Representative Dyer. 
72nd Congress: S. 182, Senator Sheppard. 

H. R. 353, Representative LaGuardia. 

H. R. 7537, Representative LaGuar¬ 
dia. 

S. 2570, Senator Sheppard. 
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73rd Congress: S. 3076, Senator Copeland. 

S. 2559, Senator Reynolds. 

74th Congress: S. 6, Senator Copeland. 

75th Congress: H. R. 4796, Representative Sachs. 
76th Congress: H. R. 7464, Representative Geyer. 

Again, in the enactment of the Revenue Act of 1942 
(Title 26, ch. 1, subch. c, part. 323) Congress, by Sec. 
617(b) of that act, deliberately exempted from the $100 
tax on “gaming devices’’ and placed in the $10 “amuse¬ 
ment” tax class, the 1^ gumball machine, which a formal 
Treasury ruling had held was a gaming device. MT 1, 
1942, I C. B. 279. The House Ways and Means Com¬ 
mittee proposed to eliminate all tax on these ma¬ 
chines, used by children and held to involve gambling. 
Thus the policy of excepting certain recognized gaming 
devices already has been established by Congress. 

(b) The Attorney General, in 1937, wrote an opinion 
to the effect that federal legislation forbidding transporta¬ 
tion of gaming devices would be of doubtful wisdom. 

Attorney General Homer Cummings, after careful con¬ 
sideration, advised against one of the above-mentioned 
bills H. R. 4796 in the 74th Congress, as follows: (ItaL 
supplied) 

DEPARTMENT OF JUSTICE 

April 21, 1937 

“Honorable Hatton W. Sumners, 

Chairman, Committee on the Judiciary, 

House of Representatives, 

Washington, D. C. 

“My dear Mr. Chairman: 

“I have your letter of February 7th requesting my 
views concerning the bill (H. R. 4796) to prohibit the 
importation cmd interstate transportation of gambling 
devices 

“Section 237 of the Criminal Code (35 Stat. 1136; 
U. S. C., Title 18, Sec. 387) penalizes the importation 
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and interstate transportation or receipt of lottery 
tickets or any advertisement thereof. 

4 ‘The bill under consideration proposes to amend 
this section so as to include within its prohibitions 
all gambling devices, defined in the bill as ‘any arti¬ 
cle, device, or thing so constructed as to have for its 
principal and primary use the risk of money or prop¬ 
erty by lot or chance or any unfair, dishonest or 
cheating gambling article, device, or thing. ’ The defi¬ 
nition is somewhat broad and indefinite so that it may 
prove to be difficult to determine what articles would 
come within its scope. It might raise a doubt|, for 
example, as to whether playing cards or dice 'iould 
be within its prohibitions. 

“Moreover , as a matter of general 'policy it appears 
highly doubtful whether the Federal Government 
should undertake to 'legislate on the subject of trans¬ 
portation of gambling devices, instead of leaving the 
matter to state and local regulation. 

“I am informed by the Acting Director of the Bu¬ 
reau of the Budget that this legislation is m conflict 
with the program of the President. 

“Sincerely yours, 

“Homer Cummings (Signed) 
“Attorney General” 


(c) Congress recently specifically refused to bar pjmch- 
boards from interstate commerce following present Attor¬ 
ney General’s 1950 recommendation. 

In May, 1950, the House Committee on Interstate and 
Foreign Commerce was considering a bill (S. 3357) to 
prohibit interstate transportation of “gambling devices.” 1 
The official representative of the Department of Justice, 
which sponsored the legislation, (Mr. Plaine), Ibid. jjp. 35 
et seq., but particularly p. 51, recommended against in¬ 
cluding punch boards, stating that such inclusion had been 
considered initially but that the sponsors had “struck it 
out.” As the bill passed both Houses and was approved, 

1 Hearings before Committee on Interstate and Foreign Com¬ 
merce, H. R., 81st Cong., Second Session, entitled “Gambling De¬ 


vices”. 
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punch boards were not so included. Members of the Com¬ 
mittee recognized that to prohibit interstate transporta¬ 
tion of punchboards, would “give a Federal agency peT- 
vasive control over myriads of local businesses in matters 
heretofore traditionally left to local custom or local law” 
as stated by Mr. Justice Frankfurter in the Bwnte case, 
supra. 

(d) This refusal of Congress to prohibit interstate 
transportation of punch boards is a current re-affirmance 
of its general policy over the preceding thirty years; and 
i such a refusal to enact requested legislation has been 
repeatedly considered by this Court and also by the Su¬ 
preme Court. 

| The question of the effect of failure to enact amending 
legislation was recently under consideration by this Court 
in Brannan v. Stark, et al., No. 10365, and Dairymen’s 
League v. Stark, et al., 1 No. 10366, decided November 9, 
1950,185 F. 2d 871. 

Former Chief Justice Hughes delivering the opinion of 
the Supreme Court in the Carey case, speaking of the 
significance of failure of Congress to enact amendatory 
legislation in that case, said: 

“We cannot but regard the action of Congress as a 
i deliberate refusal to conform the requirements of Sec¬ 
tion 60 to those of Section 3b, and we are not at liberty 
to supply by construction that which Congress has 
dearly shown its intention to omit.” (p. 436, Italics 
supplied) 


i 1 Federal Trade Commission v. Bunte, supra, Fox v. Standard OH 
Company, 294 U. S. 87, 96; Carey v. Donohue, Trustee, 240 U. S. 430, 
436-437; Pennsylvania R. Co. v. International Coal Co., 230 U. S. 
184, 198; United States v. Delaware and Hudson Co., 213 U. S. 366, 
414; Keystone Mining Co. v. Gray, 3 Cir., 120 F. (2d) 1, 10; and 
Fleming v. Hawkeye Pearl Button Co., 8 Cir., 113 F. (2d) 62, 58 
were cited by this Court in holding that the Secretary of Agricul¬ 
ture lacked statutory authority which would have been supplied by 
the amendatory legislation mentioned. 
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4. IT IS ESSENTIAL TO THE COMMISSION’S JURIS¬ 
DICTION THAT THE ACTS AND PRACTICES 
MUST BE “IN THE TRADE” OF PETITIONER. 

An essential for jurisdiction under Section 5 is that 
the unfair acts or practice must be used by the petitioner 
in interstate commerce in the sale of its goods. In all 
the cases thus far considered that element was present. 

Apparently is was not until January 23, 1941, that the 
Commission decided to proceed in a case where this essential 
element was absent. There one Force was president cf the 
Scientific Manuacturing Company, which Force controlled, 
and which was engaged exclusively in the sale of pamph¬ 
lets. The company did not make or sell cooking utensils. 
Force wrote two pamphlets setting forth alleged dangers 
to health from poisoning which, according to him , attended 
use of aluminum cooking utensils. 

The Commission issued an order purporting to prohibit 
the Scientific Manufacturing Company from selling such 
pamphlets in interstate commerce. 

A petition for review was filed in the CCA 3 and in 
its opinion the Court said, Scientific Manufacturing Com¬ 
pany v. Federal Trade Commission, 124 F. 2d 640: 

“The Commission found that Force and his com¬ 
pany sold and distributed many of the pamphlets 
throughout the United States ‘to the public and to 
various manufacturers, distributors, dealers and sales¬ 
men of cooking and storage utensils made of materials 
other than and competitive with utensils made of 
aluminum.’ Neither Force nor his company was en¬ 
gaged in any way or interested materially in the man¬ 
ufacture, sale or distribution of cooking utensils of 
any sort. As indicated by the Commission’s findings, 
the petitioners’ course of trade in interstate commerce 
was limited to the sale and distribution of the pamph¬ 
lets. * # # The Commission further found 1 that 
the statements and representations respecting alumi¬ 
num utensils, as contained in the pamphlets, were 
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‘false, misleading and disparaging’; that they serve 
to ‘mislead and deceive a substantial portion of the 
purchasing public with the false and erroneous belief 
that cooking utensils made from aluminum are • • • 
harmful and are dangerous to the consumers of food 
prepared or stored’ therein; and that the present 
petitioners through their sale and distribution of the 
pamphlets supply an ‘instrumentality by means of 
which u/ninformed or unscrupulous manufacturers, dis¬ 
tributors, dealers and salesmen may deceive or mis¬ 
lead members of the purchasing public and induce 
them to purchase utensils made from materials other 
than aluminum 7 . 

“On this factual basis, the Commission concluded 
that the acts and practices of the present petitioners 
were ‘to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Fed¬ 
eral Trade Commission Act’. The cease and desist 
order thereupon ensued.” (p. 643, emphasis supplied) 

The order was set aside. The court discussed the Rala- 
dam case supra, and the Wheeler-Lea Amendment result¬ 
ing therefrom and continued: 

“True enough, as the Commission argues, the effect 
of the amendment was to so broaden the Commis¬ 
sion’s jurisdiction as to enable it to act where only 
the public interest was adversely affected by the un¬ 
fair practices. None the less, it was still the unfair 
acts of traders in the affected commerce that the 
Commission was empowered to enjoin. • • • 

“But the restrainable acts or practices in commerce 
continued to be such as are performed or perpetrated 
in the trade affected by the offenses, whether or not 
there is competition. In short, the Commission’s in¬ 
tervention is limited to acts or practices in the affected 
trade. 77 (pp. 643, 644, emphasis supplied) 

No petition for certiorari was filed. 

The Commission’s unsuccessful attempt in the Scientific 
case to extend its jurisdiction to include a case where the 
unfair acts and practices were not used by the petitioner 
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in interstate commerce in his trade thus creates two classes 
of cases which crucially differ from each other, as follows: 

(1) A case wherein Concern “A”, in interstate com¬ 
merce, sells and transports its product; and, in all 
of its dealings with others concerning that product, 
abstains from using any unfair method of compe¬ 
tition or unfair or deceptive act or practice. The 
Scientific decision is of this class. 

(2) A case wherein Concern “B” (to which CoUcem 
“A” above mentioned sells some of its product) 
uses that product of Concern “A” in the interstate 
marketing of Concern “B’s” own merchandise, in 
a manner which constitutes “using any unfair meth¬ 
od of competition or unfair or deceptive act or 
practice”. The Perma-Maid Co. case, below cited, 
is of this second class. 

The Commission is without jurisdiction in the first; it 
has jurisdiction in the second. The extended considera¬ 
tion of the numerous decisions in candy cases and other 
cases, falling in the second class, none of which are in point 
here, is unnecessary and confusing. The Scientific decision 
prevents confusion. Petitioner here is in the first class 
above mentioned. 

One striking illustration of the cases in the second Class, 
where petitioner was found to be using the unfair acts 
and practice in interstate commerce in his trade in the sale 
of his goods, is sufficient—particularly because the iden tical 
acts and practices were involved. 

Prior to the decision in the Scientific case the Perma- 
Maid Company, which was a distributor of stainless steel 
cooking utensils, and in competition in interstate bom¬ 
meree with distributors of aluminum utensils, used in 
interstate commerce in its trade pamphlets purchased by 
its agents from the Scientific Manufacturing Company. 
The identical pamphlets prepared and distributed by the 
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Scientific Company form the basis of the Commission’s 
improvidently issued order against the Scientific Company 
in the case just discussed. 

The Commission issued an order against the Perma- 
Maid Company which was sustained by the Circuit Court 
of Appeals of the Sixth Circuit (June 1941) in Perma-Maid 
Co., Inc. v. Federal Trade Commission, 121 Fed. 2d 292. 
The Perma-Maid decision is discussed by the court in the 
Scientific decision in a footnote in which the court said: 

“In Perma-Maid Co. v. Federal Trade Commission, 
121 F. 2d 282, where a distributor of stainless steel 
cooking utensils procured some of the Force pamph¬ 
lets for use of its salesmen in inclining prospective 
customers to stainless steel rather than aluminum ware, 
the Federal Trade Commission restrained the dis¬ 
tributor’s use of the pamphlets, and its action was 
sustained by the Circuit Court of Appeals for the 
Sixth Circuit. The Perma-Maid case, involving as it 
does the USE of the pamphlets which Force publishes 
and distributes , well illustrates a permissible exercise 
of the Commission’s jurisdiction and serves to point 
the pertinent distinction between that case and the 
present.” (p. 644, emphasis supplied) 

The Petitioner’s case here is identical with the Scientific 
case. Scientific sold, shipped, and collected for its pamph¬ 
lets in interstate commerce. Petitioner here sold, shipped 
and collected for its boards and cards in interstate com¬ 
merce. Scientific was held not to be subject to a cease 
and desist order based upon the use which its vendees 
made of the pamphlets, even though that use was of such 
a nature as to subject Scientific’s vendee to a cease and 
desist order. Similarly, petitioner here cannot be subject 
to a cease and desist order for the use which its vendees 
made of the boards and cards, even if, in any instance, 
that use be of such a nature as to subject its vendee to 
such an order. Scientific had no connection with or in¬ 
terest in the business of any of its vendees; there is no 
claim or showing that petitioner had any connection with 


or interest in the business of any of its vendees. Scien¬ 
tific was not “in the trade” of any of its vendees ot any 
of the competitors of its vendees; Petitioner is not and 
was not in the line of business engaged in by any of its 
vendees or by any of the competitors of its vendees. The 
decision in the Scientific case is directly in point; goivems 
the Petitioner’s case, and makes it plain that the jCom- 
mission’s Order here was improvidently issued and should 
be set aside and annulled. 


5. THE COMMISSION’S THEORY OF JURISDICTION 
LACKS SOUND LEGAL BASIS. 


The precarious basis of the Commission’s theory is an 
ingenious effort to tie together, by a very slender thjread, 
an obiter dictum of the Supreme Court in Federal Trade 
Commission v. Winsted Hosiery Company, 258 U. S. 483, 
the decision of that Court in Federal Trade Commission 
v. R. F. Keppel & Son, 291 U. S. 304; and another ofriter 
dictum of the CCA 7 in Modernistic Candies, Inc . v. Fed¬ 
eral Trade Commission, 145 F. (2d) 454. None of these 
cases involved punch boards or push cards. 

The Winsted Hosiery case involved underwear which 
was fraudulently misbranded as it moved in interstate 
commerce. In speaking of this obviously unfair method 
of competition, Mr. Justice Brandeis described it as “the 
competitor’s putting into the hands of the retailer an 
unlawful instrument which enables the retailer to increase 
his own sales of the dishonest goods, thereby lessening 
the market for the honest product.” He said ‘‘that a 
person is a wrongdoer who furnishes another with the 
means of consummating a fraud has long been a part of 
the law of unfair competition”—a rather obvious state¬ 
ment when applied to the practices in that case—mis¬ 
branding of the competitor’s own goods shipped by him 
“in his trade” in interstate commerce. Misbranding of 
his goods in interstate commerce by a competitor was 
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properly condemned, and the frand was inherent in the 
competitor’s goods as labeled by him. The foregoing quo¬ 
tations were, however, not necessary to the decision and 
are therefore dictum. 

In the Keppel case, the Supreme Court extended the 
term *‘unfair’’ to a competitor’s acts in interstate com¬ 
merce involving sale of his candy into which he had man- 
i ufactured the element of lot or chance. Until that deci¬ 
sion the term had been thought*to include only those 
practices which were characterized by fraud or deception 
under Federal Trade Commission v. Gratz, 253 U. S. 421. 

The Modernistic Candies case involved sale of that 
i company’s chewing gum. The decision itself added noth¬ 
ing to the rule announced in the Keppel case. 

The three cases cited all involved unfair practices by 
i the manufacturer in sales of his goods in his own 
trade,—an essential element of jurisdiction under the rule 
announced in the Scientific case, supra. 

Judge Minton, in the Modernistic case, however, added 
a dictum as follows: 

“* • * We think the Commission also has the power 
to prohibit the distribution in interstate commerce of 
devices intended to aid and encourage merchandising 
by gambling.” (P. 455) 

Apparently the Commission immediately embraced this 
suggestion to enter areas theretofore proscribed. 

All of these three cases are different from the present 
case in that they all relate to unfair acts which the manu¬ 
facturer was using in interstate commerce in the sale of 
his goods. None involved punch boards or push cards. 

The Commission takes a sentence from each and ignores 
the basis of each decision, which was that the “unfair” 
act or practice was an unfair method of competition used 
• by the “competitor” in the sale of his goods in interstate 
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commerce. The Commission’s theory completely ignores 
the essential element that the practice must be in the trade 
of the competitor as shown in Scientific, supra . 

The CCA-6, in the Brewer case 1 fell into the same fun¬ 
damental error. 

6. THE FINDINGS, CONCLUSION AND ORDER ARE 

FATALLY DEFECTIVE, BECAUSE (A) NOT CON¬ 
FORMING TO SPECIFICATIONS OF THE STAT¬ 
UTE, AND (B) NOT SUPPORTED BY THE REC¬ 
ORD. 

(a) To be within the provisions of Section 5, the act 
or practice of the petitioner must be (1) “unfair or de¬ 
ceptive”; (2) “in interstate commerce”, (3) ‘'used” 
therein by the person charged, and (4) the proceeding 
must be “to the interest of the public.” 

Transposing,—there must be a utilization, by the peti¬ 
tioner, of the facilities of interstate transportation to per¬ 
petrate unfairness or deception, to a degree justifying ac¬ 
tion to protect the public interest. 

The unfair act or practice found by the Commission is 
the sale of merchandise by lot or chance. The Commis¬ 
sion has not found and could not find that petitioner’s 
vendees were dealt with unfairly, nor did it find that peti¬ 
tioner was selling merchandise by any method,—lair or 
unfair. 

Nor did the Commission find that the unfairness in 
selling merchandise was present when petitioner’s prod¬ 
ucts were “in interstate commerce,” therefore it could 
not and did not find that petitioner “used” therein un¬ 
fairness in the sale of merchandise. 

1 Charles A. Brewer & Sons V. Federal Trade Commission, 158 
Fed. (2d) 74. 
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The finding is that merchandise sale by use of punch 
boards, by petitioner’s vendees, is unfair. If unfairness 
or deception occurs, necessarily it occurs in a purely local 
transaction between persons other than the petitioner. 

The statutory limitation that the proceeding must be 
“to the interest of the public” (the finding is “in”, etc.) 
extends beyond the issuance of the complaint. 

Mr. Justice Brandeis in Federal Trade Commission v. 
Klesner, 280 U. S. 19, 30; after justifying the issuance 
of the complaint there on a preliminary finding of public 
interest, proceeds: 

“But the Commission’s action in authorizing the 
filing of a complaint, like its action in making an 
order thereon, is subject to judicial review. The 
specific facts established may show, as a matter of 
'law, that the proceeding which it authorized is not 
in the public interest, within the meaning of the Act. 
If this appears at any time during the course of the 
proceeding before it, the Commission should dismiss 
the complaint. If, instead, the Commission enters 
an order and later brings suit to enforce it, the Court 
should, without inquiry into the merits, dismiss the 
suit.” (Italics supplied) 

This decision was cited by the Supreme Court in Federal 
Trade Commission v. Raladam Co., supra, in holding not 
only that the Commission may not continue a proceeding, 
after complaint, unless the public interest is established 
by the facts disclosed in the hearing, but that the public 
interest must appear “specific and substantial.” (283 
U. S. 643, 648-9) 

The finding of this fact of public interest, therefore, must 
be based upon the same rules as relate to other facts to 
be found. Certainly the petitioner has not admitted pub¬ 
lic interest—and the findings herein must be based upon 
the pleadings, for no testimony was taken or evidence 
submitted. Not only must the interest appear “specific 
and substantial;” but the finding, involving imposition of 
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a sanction, must be based upon “ reliable, probative and 
substantial’’ evidence. Adm. Proc. Act, sec. 7(c). The 
finding of the Commission herein is an inference from 
other facts which it has found, some of which are shown 
below to have no support in the record. It is an assump¬ 
tion of public interest, based upon an assumption that a 
vendor is responsible for the actions of his vendeeL who 
is assumed to be using unfairness, assumed (and so found) 
“in violation of criminal laws”. No where in this record 
is mention made of any evidence of public interest. Peti¬ 
tioner specifically denied its existence. 

It cannot be “to the interest of the public” for an 
administrative agency to assume powers not delegated 
to it by Congress; nor for any agency of the Govern¬ 
ment to appoint itself mentor and policeman of the 
purely local or intrastate dealings in trade. Nor could 
the interest of the public be “substantial” (see F. T. C. 
v. Klesner, supra ) where there is disregarded entirely the 
fact that punchboards are legally used by the public over 
large areas (post, p. 36). 

It evidently was intended that the completely ultra vires 
and unsupported finding as to “violation of criminal laws” 
would supply a basis for holding the proceeding was “in” 
the interest of the public. Where and since when has the 
Commission had criminal jurisdiction? Since when can 
there be “particeps criminis ” in a civil proceeding? What 
criminal laws,—of what state, have been either violated 
or involved? We have shown there is no Federal criminal 
law prohibiting shipment of punchboards and that such 
prohibition has been refused for years. 

Petitioner insists, therefore, there is and has been no 
basis whatever for holding that the present proceeding 
is “to the interest of the public” and, under the Klesner 
and Raladam rules cited above, this Court should, on this 
ground alone, reverse the Commission’s findings and con¬ 
clusion and invalidate its order. 
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(b) That the findings are not supported by the plead- 
| ings appears clearly from the following comparisons of 
the answer to the findings: 

As to the paragraph of the complaint next preceding 
“PARAGRAPH ONE” thereof, the Amended Answer 
denies that the Commission has reason to believe that 
the company has been or is using unfair methods of 
competition in commerce or unfair acts or practices in 
commerce or has violated the provisions of the Federal 
Trade Commission Act or has done or is doing anything 
i in violation of any act of Congress; and denies that any 
proceeding by the Commission would be in the interest 
of the public; and denies that the company is or has been 
using any unfair method of competition in commerce or 
any unfair act or practice in commerce. (App. 12A) 

Near the end of its preamble preceding “PARAGRAPH 
ONE” of the “Findings as to the Facts”, the Commission 
says that it “finds that the proceeding is in the interest 
of the public.” (App. 20A). As next above shown, the 
answer denies the allegation of the complaint “that the 
i proceeding is in the interest of the public.” Hence that 
statement by the Commission is without support of any 
admission in the answer. 

I In “PARAGRAPH THREE” of the “Findings as to 
the Facts”, the Commission says that “among the various 
types of push cards and punch boards sold by the re¬ 
spondent to dealers m other merchandise are many which 
are designed for use in the sale and distribution of mer¬ 
chandise to the public by means of a game of chance, 
gift enterprise or lottery scheme.” (App. 21 A) There 
is no admission in the Amended Answer that they were 
“designed” for such use. 

“PARAGRAPH THREE” of the findings, (App. 21A) 
first paragraph, last sentence, says:—“The articles of 
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merchandise are thus distributed to the consuming or pur¬ 
chasing public whoUy by lot or chance. ’ ’ The words next 
above italicized are not in the admission in the Amended 
Answer. The words in the Amended Answer (App. L-Al) 
are:—“The articles of merchandise are thus distributed, to 
such of the retailers 7 customers who use the cards and 
boards, by lot or chance.” The finding goes beyond 
the admission. 

That “PARAGRAPH THREE” of the findings, in its 
last sentence, says:—“The only use to be made of said 
push card and punch board devices and the only manner 
in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable 
said ultimate purchasers to sell or distribute said other 
merchandise by means of lot or chance as hereinabove 
described.” (App. 22A) This is an inaccurate statement 
of the following statements of the Amended Answer. That 
sentence is: 

“In the case of the push cards and punch boards 
sold and supplied by respondent to persons, fi::ms 
and corporations who or which accompany their other 
merchandise by such push cards or punch boards, the 
only use to be made of said push cards and punch 
boards, and the only manner in which they are uised, 
by the ultimate purchasers thereof, is in combination 
with other merchandise, and thus said ultimate pur¬ 
chasers are enabled to sell or distribute said other 
merchandise by means of lot or chance as above set 
forth. ’’ (App. 14A) 

By omitting from the sentence as it appeared in the Amend¬ 
ed Answer, everything preceding the words “the only 
use”, and by changing what follows those words, the Find¬ 
ing materially alters and departs from the admissior. in 
the Amended Answer. The admission in the Amended 
Answer does not support the statement in the Finding; 
and the statement in the Finding is without support 
of any proof. 
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The second paragraph of ‘‘PARAGRAPH FOUR” of 
the Complaint says: (App. 9A) 

“The sale or distribution of said push cards and 
punch boards by respondent as hereinabove alleged 
supplies to, and places in the hands of, others the 
means of conducting lotteries, games of chance, or 
gift enterprises in the sale or distribution of their 
merchandise. • The respondent thus supplies to, and 
places in the hands of, said persons, firms and corpo¬ 
rations the means of, and instrumentalities for, en¬ 
gaging in unfair methods of competition and unfair 
acts and practices within the intent and meaning of 
the Federal Trade Commission Act.” 

In “PARAGRAPH FOUR” of the Amended Answer, 
(App. 16A) there appears the statement next below quoted. 

“Respondent admits that the sale or distribution 
of said push cards and punch boards by Respondent 
to said persons, firms and corporations engaged in 
supplying other merchandise in interstate commerce, 
supplies to them, and places in their hands, means 
which can he, and often have been, used for conducting 
lotteries, games of chance, or gift enterprises in the 
sale or distribution of their merchandise; and Re¬ 
spondent thus supplies to them, and places in their 
hands, means and instrumentalities which can he, and 
often have been used by them for engaging in unfair 
methods of competition in interstate commerce within 
the intent and meaning of the Federal Trade Com¬ 
mission Act. 

“Respondent denies all of the other allegations of 
said PARAGRAPH FOUR of the complaint and says 
that they state, not allegations of fact, but conclusions 
and arguments for counsel to argue and for the court 
to determine.” 

The above quotations from the Complaint and from the 
amended Answer do not support the last sentence of 
“PARAGRAPH FIVE” of the Findings as to the Facts. 
That sentence is in conflict with them. 

The last sentence of “PARAGRAPH FIVE” of the 
findings states: 
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4 ‘Thus the Respondent supplies to and places in 
the hands of others the means of conducting lotteries, 
gift enterprises or games of chance in the sale and 
distribution of merchandise to the consuming public.” 
(App. 22A). 

The first sentence of that 4 ‘PARAGRAPH FTVTD” 
speaks of “retail dealers who have purchased assortments 
of merchandise.” “PARAGRAPH FOUR” of the Find¬ 
ings states that the “assortments of merchandise” were 
sold to the retailers not by Respondent, (petitioner here) 
but by many persons and concerns who “made up assort¬ 
ments consisting of various articles of merchandise and 
a card or board and have sold and distributed their mer¬ 
chandise so packed and assembled to retail dealers and 
others for resale to the public.” (App. 22A) There is 
no admission in the Amended Answer, and no showing by 
proof, that Respondent, petitioner here, had any connec¬ 
tion with any such persons or concerns or that petitioner 
here made up or sold any such assortments or that it par¬ 
ticipated in so doing or that it did anything except manu¬ 
facturing push cards and punch boards and selling them 


to anyone who wanted to buy them. After petitioner had 
sold and delivered them to the buyers they became the 
latters’ property, and there is no proof that petitioner 


had any control over them, directly or indirectly. 

The members of the Commission disagreed upon the 
issuance of the order here. It will be observed that Com¬ 
missioner Lowell B. Mason dissented “for the reasons 
stated in his opinion concurring in part and dissenting in 
part in Docket 5203—Worthmore Sales Company.” (Ap¬ 
pendix P 25-A, Order) 

In the Worthmore case 1 Commissioner Mason dissent¬ 
ing from the form of the order there, and here by refer¬ 
ence, condemns the effort to impose sanctions because 
some of petitioner’s boards “may be used” by others 


1 46 F. T. C. 606. 
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“in the sale or distribution of merchandise to the public 
by means of chance, gift enterprise or lottery scheme/ ’ 

In his dissent Commissioner Mason says (Emphasis 
supplied): * • * “I cannot concur in the form of an 
order that gives effect to the so-called ‘possibility’ rule . 
* * * sanctions may be issued only on a finding of guilt, 
and even then, must not exceed the authority granted by 
Congress to the court or administrative agency entering 
the order. * * * In order to reach the defendant’s pres¬ 
ent practices, we would have to extend the scope of our 
order to prohibit the selling of cards that may be used as 
a lottery, even if changed by someone else not a party to 
the suit. * * * Sometimes hunters riding to hounds be¬ 
come so intent on catching their quarry they trample the 
farmers’ grain. I feel the same about administrative or¬ 
ders based on the ‘possibility’ rule. We may catch a fox 
but we endanger the concept of freedom. The burden 
of the law needs more justification than the prevention of 
the possibility of wrong. Its hand should rest lightly 
except on the guilty.” 

The Commission here is attempting to impose upon 
the petitioner a sanction, as that term is defined in Sec¬ 
tion 2(f) of the Administrative Procedure Act. That Act 
requires, in Section 7(c), that before a sanction may be 
imposed the evidence against the party charged must be 
‘ ‘ reliable, probative, and substantial. ’ ’ The petitioner here 
insists there is no such evidence as to its acts and prac¬ 
tices used in interstate commerce being unfair. 

7. PETITIONER’S ACTS AND PRACTICES 

In the light of the foregoing, the simple facts as to the 
petitioner’s business now appear clearly as entirely be¬ 
yond the field in which the Commission is empowered to 
function. 

The petitioner’s acts and practices are exclusively the 
manufacture and sale of punch boards and push cards, 
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which it sells in interstate commerce. There is no finding, 
nor could there be one, that petitioner sells or distributes 
to the public any merchandise by use of the boards or 
cards so manufactured and sold by it. 

Punch boards and push cards, the only articles 
from petitioner in interstate commerce, are 
as legitimate trade items, regardless of end use by 
chaser. The following excerpt from Stockton v. 
(CCA-7), 205 Fed. 462, 465, 468, emphasizes the 

“ Assuming that marked cards and loaded dice may 
be—or are almost exclusively used to cheat or de¬ 
fraud in gambling, has the plaintiff in error, in sell¬ 
ing or offering to sell, to one knowingly desiring to 
purchase these articles at an agreed price, devised 
or intended to devise a scheme of artifice to de¬ 
fraud? * * * 

“We start, as we must, with the concession that, al¬ 
though marked cards and loaded dice may be used 
as stated, they are none the less lawful objects of 
commerce. They may be manufactured, sold and pur¬ 
chased. If, therefore, upon purchase and sale, the 
parties thereto understand precisely the subject-mat¬ 
ter and the seller proposes to and does give to the 
purchaser just what the latter wants— even though 
it be a gambling apparatus —the transaction is an 
ordinary contract. The seller has neither devised nor 
executed a scheme or artifice/’ (Italics supplied) 

The following, from Coolidge v. Choate, 2 Metcalf, Mass. 
Sup. Ct. 79, 83 is pertinent: 

“It is assumed that, because cock-fighting is illegal, 
the sale of gamecocks is unlawful. This is clearly 
not the law. Cards and dice are implements of 
gambling, but the sale of them is not unlawful.” 

And from Edwards v. American Express Company, 321 
Iowa 744, 747, 748: 

“• • * cards and dice are employed in gambling, 
yet are not denied a place among legitimate mer¬ 
chandise; # * *” 
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At least eight states permit the use of punchboards, 
usually through a license. 1 

Many municipalities throughout the United States also 
permit their use under a license system or otherwise. 2 
Public approval and acceptance of the use of punch 
boards is evidently the basis for such ordinances. In 
enacting such an ordinance in the City of Astoria, Wash¬ 
ington, for example, the City Council said: 

“WHEREAS, the City Council finds that there is 
now in use by merchants of the City various kinds 
of trade stimulators, and the public has become ac¬ 
customed to using and amusing itself by the use 
thereof, and thereby the practice has been generally 
accepted by the public/’ 

Only eleven states specifically prohibit them, sometimes 
with limitations or exceptions. 3 

When we were children we played an innocent game 
called “lotto.’’ Today the little spinner or chip reveal¬ 
ing the number we covered on the green and white card, 
now is a big lighted wheel; instead of calling the num¬ 
ber, it is electrically displayed; and when the card is 
filled, instead of a child gleefully calling “Lotto”, over 
the whole land the grandmother just as gleefully shouts 
“Bingo ”—and receives her piece of merchandise. Is the 
manufacture and sale of lotto games alone an unfair act 


1 Connecticut, Florida, Georgia, Illinois, Montana, Nevada, North 
Carolina and West Virginia. 

Certified copies of all of these ordinances are being lodged with 
the Clerk for the convenience of the court: Albany, Oregon; Astoria, 
Oregon; Bend, Oregon; Bellingham, Washington; Chehalis, Wash¬ 
ington; Coos Bay, Oregon; Hoquiam, Washington; Klamath Falls, 
Oregon; Olympia, Washington; Portland, Oregon; Raymond, Wash¬ 
ington ; Seattle, Washington; Vancouver, Washington; Walla Walla, 
Washington; Wenatchee, Washington. 

3 Arizona, Iowa, Maine, Minnesota, Mississippi, New Mexico, 
Oklahoma, Pennsylvania, South Carolina, Virginia and Wisconsin. 
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or practice because now used to distribute merchandise 
nationally by a game of chance? 

Is the manufacture and sale in interstate commerce of 
ordinary playing cards accompanied by the rules of poker, 
or gin rummy, or bridge (the latter game usually involv¬ 
ing a piece of merchandise bitterly fought for by lour 
wives)—is this sale the use of an unfair act or practice? 

Is such a sale of paddle wheels used at all fairs? , Or 
score cards turned in for a prize? Or dice-boxes used 
to roll for the Thanksgiving turkey at the armory? Or 
the telephone directories for the particular call that 
“Stops the Music V’ 

Absurd or light as these extremes may sound, they all 
are wrapped up seriously in the import of the present 
case. The point is that even if Congress could deny the 
transportation of each of these items, it has not doni so 
directly; nor has it empowered the Federal Trade Com¬ 
mission to do so, nor to assume the role of policeman of 
the uses to which a legitimate and fully conscious pur¬ 
chaser puts what he has bought as his own. j 

CONCLUSION 

In view of the above and foregoing, it is asked that 

(a) The findings of facts and conclusion of the Com¬ 
mission be reversed; and 

(b) That the order to cease and desist, issued against 
the petitioner, be vacated and set aside. 

Respectfully submitted, 

J. Bond Smith, 

Warren W. Grimes, 

640 Shoreham Bldg., 
Washington 5, D. C. 
Attorneys for Petitioner . 


Filed: March 7, 1951 
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UNITED STATES COURT OF APPEALS 

FOR THE 

DISTRICT OF COLUMBIA CIRCUIT 
HAMILTON MANUFACTURING COMPANY, 
a Corporation, Petitioner, 
vs. 

FEDERAL TRADE COMMISSION, Respondent. 

Docket No. 10833 

Petition to Review and Set Aside Order of the 
Federal Trade Commission 

To the Honorable, the Chief Judge, amd Judges of the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit: 

Comes now your petitioner, Hamilton Manufacturing 
Company, a corporation, by its attorneys, and presents 
its petition to review and set aside an order of the Fed¬ 
eral Trade Commission (hereinafter referred to as the 
Commission), made and entered on the 7th day of Sep¬ 
tember, 1950 and served upon the petitioner on the 18th 
day of September, 1950. Petitioner is a corporation of 
Minnesota, having its plant and principal place of busi¬ 
ness at 413 South Fifth Street, Minneapolis, Minnesota. 
Petitioner manufactures and sells in interstate commerce 
among the several states and in the District of Columbia 
punch boards and push cards. In support of this petition, 
petitioner respectfully shows as follows: 

I Nature of the Proceedings 

1. On November 8, 1939, the Commission issued and 
served upon the petitioner its complaint, charging the 
petitioner with the use of unfair acts and practices in 
commerce in the interstate transportation of such of the 
punch boards and push cards sold by petitioner as might 
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ultimately be used by purchasers thereof in the local and 
intrastate sale of other merchandise by such purchasers. 
The complaint did not charge, and it is not a fact that 
petitioner either manufactured, sold, or supplied sijich 
other merchandise or that petitioner had any direct or 
indirect interest in the sale thereof by the vendors there¬ 
of, but the Commission charged that the mere interstate 
shipment by your petitioner of such of the boards and 
cards as might ultimately be so used by purchasers there¬ 
of locally and intrastate in the sale of their other mer¬ 
chandise constituted “unfair acts and practices in com¬ 
merce within the intent and meaning of the Federal Trade 
Commission Act. ,, Petitioner thereafter filed an answer 
on December 19, 1939, and later, on October 7, 1940, peti¬ 
tioner filed an amended answer admitting, with certain 
exceptions, the allegations of fact set forth in the com¬ 
plaint, but denying any violation of the statute. No testi¬ 
mony or other evidence was introduced, and the case was 
argued before the Commission on the pleadings. 

2. On September 7, 1950, the Commission issued pts 
findings as to the facts, its conclusion that the acts and 
practices of the petitioner in selling and transporting in 
interstate commerce the said boards and cards were “to 
the prejudice and injury of the public and constitute un¬ 
fair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act”, and 
ordered the petitioner to cease and desist from: 

“Selling or distributing in commerce, as ‘commerce* is 
defined in the Federal Trade Commission Act, push cards, 
punch boards, or other lottery devices, which are to be 
used or may be used in the sale or distribution of mer¬ 
chandise to the public by means of a game of chance, 
gift enterprise or lottery scheme.** 

3. This petition is for the review of the proceedings 
above recited and to set aside the said order to cease and 
desist. 
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II Facts and Statutes Upon Which Jurisdiction 

Is Based 

The facts upon which jurisdiction is based, including 
the fact that petitioner admittedly does business within 
the District of Columbia, are set forth above. Section 
5(c) of the Federal Trade Commission Act, 15 TJSCA, 
Section 45, confers jurisdiction upon this Court to enter¬ 
tain this petition. 

Ill The Relief Prayed 

Petitioner prays that this Honorable Court exercise its 
jurisdiction over the parties and the subject matter of 
this petition and require the Commission to certify for 
filing in this Court the transcript of the entire record in 
the aforesaid proceedings, being Commission’s Docket 
No. 3944, including the complaint, amended answer of 
petitioner thereto, and the Commission’s said findings as 
to the facts, its conclusion, and its said order to cease 
and desist; that this Court review the said proceedings 
and order of the Commission to cease and desist and 
enter an order setting aside the Commission’s said find¬ 
ings of the facts and its conclusion and vacating the Com¬ 
mission’s said order to cease and desist; and that this 
Court grant such other and further relief as this Court 
may deem proper. 

IV Points Upon Which Petitioner Intends to Rely 

1. There is no reliable, probative or substantial evi¬ 
dence in the record, as required by Section 7(c) of the 
Administrative Procedure Act, to show that any acts or 
practices used by the petitioner are unfair acts or prac¬ 
tices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

2. The proceeding is not “to the interest of the 
public.” 
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3. The Commission, under the statute, has not jmd 
cannot assume the power to exclude punch boards or 
push cards from interstate commerce. 

4. The subject is one entirely local and has no direct 
effect upon interstate commerce. 

5. The action of the Commission violates the following 
provisions of the Constitution of the United States: 

(a) The Fifth Amendment,—in the deprivation of prop¬ 
erty and the assumption of legislative functions, both 
without due process of law. 

(b) The Tenth Amendment,—in the attempted assump¬ 
tion of powers not committed to the National Govern¬ 
ment but reserved to the states or the people. 

6. The findings of facts upon the pleadings alone dif¬ 
fer from and are not supported by the pleadings or 
record. 

/s/ J. Bond Smith 
J. Bond Smith 
/s/ Warren W. Grimes 
Warren W. Grimes 

* • * • 

2 UNITED STATES OF AMERICA 

BEFORE FEDERAL TRADE COMMISSION 
In the Matter of 

HAMILTON MANUFACTURING COMPANY, 

a corporation 
Docket No. 3944 

Complaint 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, and by virtue of the authority vested in it 
by said Act, the Federal Trade Commission, having rea¬ 
son to believe that Hamilton Manufacturing Company, a 
corporation, hereinafter referred to as respondent, lias 
violated the provisions of said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof 
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would be in the interest of the public, hereby issues its 
complaint stating its charges in that respect as follows: 

PARAGRAPH ONE Respondent, Hamilton Manufac¬ 
turing Company, is a corporation organized and doing 
business under the laws of the State of Minnesota, with 
its principal office and place of business located at 413 
South Fifth Street, Minneapolis, Minnesota. Respondent 
is now and for some time last past has been engaged in 
the manufacture of devices commonly known as push 
cards and punch boards and in the sale and distribution 
of such merchandise to manufacturers of, and dealers in, 
various other articles of merchandise in commerce be¬ 
tween and among the various states of the United States, 
and in the District of Columbia. 

Respondent causes and has caused said devices, when 
sold, to be transported from its aforesaid place of busi¬ 
ness to purchasers thereof in various states of the United 
States other than the State of Minnesota, and in 
3 the District of Columbia, at their respective points 
of location. There is now and has been for some 
time last past a course of trade by said respondent in 
such push card and punch board devices in commerce 
between and among the various states of the United 
States, and in the District of Columbia. 

PARAGRAPH TWO: In the course and conduct of 
its business as described in Paragraph One hereof, re¬ 
spondent sells and distributes and has sold and distrib¬ 
uted to said manufacturers and dealers push cards and 
punch boards so prepared and arranged as to involve 
games of chance, gift enterprises, or lottery schemes, 
when used in making sales of merchandise to the con¬ 
suming public. Respondent sells and distributes and has 
sold and distributed many kinds of said push cards and 
punch boards, but all of said push cards and punch 
boards involve the same chance or lottery features when 
used in connection with the sale or distribution of mer¬ 
chandise, and vary only in detail. Many of such push 


cards and punch boards have printed on the faces thereof 
certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in 
the sale or distribution of various specified articles of 
merchandise. The prices of the sales on said push cards 
and punch boards vary in accordance with the individual 
device. Each purchaser is entitled to one push or pencil 
from the push card or punch board, and when a push or 
punch is made, a disc or printed slip is separated from 
the push card or punch board and a number is disclosed. 
The numbers are effectively concealed from the pur¬ 
chasers, and prospective purchasers, until a selection [has 
been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles 
of merchandise. Persons securing lucky or winning num¬ 
bers receive articles of merchandise at prices which are 
much less than the normal retail price of said articles of 
merchandise. Persons who do not secure such lucky or 
winning numbers receive nothing for their money other 
than the privilege of making a push or punch from Said 
card or board. The articles of merchandise are thus dis¬ 
tributed to the consuming or purchasing public wholly by 
lot or chance. 


4 Others of said push card and punch board de¬ 
vices have no instructions or legends thereon but 
have blank spaces provided therefor. On those push cards 
and punch boards the purchasers thereof place instruc¬ 
tions or legends which have the same import and meaning 
as the instructions or legends placed by respondent on 
said push card and punch board devices hereinabove de¬ 
scribed. The only use to be made of said push card and 
punch board devices, and the only manner in which Ijhey 
are used, by the ultimate purchasers thereof, is in com¬ 
bination with other merchandise so as to enable said ulti¬ 
mate purchasers to sell or distribute said other merchan¬ 
dise by means of lot or chance as hereinabove alleged. 
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PARAGRAPH THREE: Many persons, firms, and cor¬ 
porations who sell and distribute candy, cigarettes, clocks, 
razors, cosmetics, clothing, and other articles of merchan¬ 
dise in commerce between and among the various states 
of the United States, and in the District of Columbia, have 
purchased respondent’s said push card and punch board 
devices and have packed and assembled assortments com¬ 
prised of various articles of said merchandise, together 
with said push card and punch board devices. Retail 
dealers who have purchased such assortments, either di¬ 
rectly or indirectly, have exposed the same to the purchas¬ 
ing public and have sold or distributed said articles of 
merchandise by means of said push cards and punch 
boards in accordance with the sales plan as described in 
Paragraph Two hereof. Because of the element of chance 
involved in connection with the sale or distribution of said 
merchandise by means of said push cards and punch 
boards, many members of the purchasing public have been 
induced to trade or deal with retail dealers selling or dis¬ 
tributing said merchandise by means thereof. As a result 
thereof, many retail dealers have been induced to deal or 
trade with manufacturers, wholesale dealers and jobbers 
who sell and distribute said merchandise together with 
said devices. Said persons, firms or corporations have 
many competitors who sell or distribute like or similar 
articles of said merchandise in commerce between and 
among the various states of the United States, and in 
i the District of Columbia. Said competitors are faced 
i with the alternative of descending to the use of said 

5 push card and punch board devices or other similar 
devices which they are under a powerful moral com¬ 
pulsion not to use in connection with the sale or distribu¬ 
tion of their merchandise or to suffer the loss of substan¬ 
tial trade. Said competitors do not sell or distribute their 
merchandise by means of push card or punch board devices 
or similar devices because of the element of chance or 
lottery features involved therin, and because such prac- 
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tices are contrary to the public policy of the Government 
of the United States and in violation of criminal laws, alnd 
such competitors refrain from supplying to, or placing in 
the hands of, others push card or punch board devices or 
any other similar devices which are to be used, or which 
may be used, in connection with the sale or distribution 
of the merchandise of such competitors to the general 
public by means of a lottery, game of chance or gift en¬ 
terprise. As a result thereof substantial trade has been 
unfairly diverted to said persons, firms and corporations 
from said competitors in said commerce, who do not sell 
or use such devices. 

PARAGRAPH FOUR: The sale of merchandise to ;he 
purchasing public through the use of, or by means of, sjiid 
devices in the manner above alleged, involves a game of 
chance or the sale of a chance to procure articles of said 
merchandise at prices much less than the normal retail 
price thereof and teaches and encourages gambling amc: 
members of the public, all to the injury of the public, 
use of said sales plan or method in the sale of merchandise 
and the sale of merchandise by and through the use thereof 
and by the aid of said sales plan or method is a practice 
of the sort which is contrary to an established public pol¬ 
icy of the Government of the United States, and in viola¬ 
tion of criminal laws, and constitutes unfair methods of 
competition and unfair acts and practices in said com¬ 
merce. 

The sale or distribution of said push cards and punch 
boards by respondent as hereinabove alleged supplies to, 
and places in the hands of, others the means of conduct¬ 
ing lotteries, games of chance, or gift enterprises in ;he 
sale or distribution of their merchandise. The respondent 
thus supplies to, and places in the hands of, said persons 
firms and corporations the means of, and instrume: 

6 tejities for, engaging in unfair methods of com 
titton and unfair acts and practices within the 
tent and yeaning of the Federal Trade Commission A 


» 
n- 

t 

ct. 
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PARAGRAPH FIVE: The aforesaid acts and prac¬ 
tices of respondent as hereinabove alleged are all to the 
prejudice and injury of the public, and constitute unfair 
acts and practices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 

WHEREFORE, THE PREMISES CONSIDERED, the 
Federal Trade Commission on this 8th day of November, 
A. D., 1939, issues its complaint against said respondent. 

'Notice 

Notice is hereby given you, Hamilton Manufacturing 
Company, respondent herein, that the 15th day of Decem¬ 
ber, A. D., 1939, at 2 o’clock in the afternoon, is hereby 
fixed as the time, and the offices of the Federal Trade 
Commission in the City of Washington, D. C., as the place 
when and where a hearing will be had on the charges set 
forth in this complaint, at which time and place you will 
have the right, under said Act, to appear and show cause 
why an order should not be entered by said Commission 
requiring you to cease and desist from the violations of 
the law charged in the complaint 

You are notified and required, on or before the twen¬ 
tieth day after service upon you of this complaint, to file 
with the Commission an answer to the complaint. If an¬ 
swer is filed and if your appearance at the place and on 
the date above stated be not required, due notice to that 
effect will be given you. The Rules of Practice adopted 
by the Commission with respect to answers or failure to 
appear or answer (Rule VTI) provide as follows: 

In case of desire to contest the proceeding the respond¬ 
ent shall, within twenty (20) days from the service of 
the complaint, file with the Commission an answer to the 
complaint. Such answer shall contain a concise statement 
of the facts which constitute the ground of defense. 
7 Respondent shall specifically admit or deny or ex¬ 
plain each of the facts alleged in the complaint un- 
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less respondent is without knowledge, in which case re¬ 
spondent shall so state. 

• • • • 

Failure of the respondent to file answer within the tujne 
above provided and failure to appear at the time and place 
fixed for hearing shall be deemed to authorize the Com¬ 
mission, without further notice to respondent, to proved 
in regular course on the charges set forth in the complaint. 

If respondent desires to waive hearing on the allega¬ 
tions of fact set forth in the complaint and not to contest 
the facts, the answer may consist of a statement that re¬ 
spondent admits all the material allegations of fact charged 
in the complaint to be true. Respondent by such answer 
shall be deemed to have waived a hearing on the allega¬ 
tions of fact set forth in said complaint and to have Au¬ 
thorized the Commision, without further evidence, or other 
intervening procedure, to find such facts to be true, and 
if in the judgment of the Commission such facts admitted 
constitute a violation of law or laws as charged in the 
complaint, to make and serve findings as to the facts a|nd 
an order to cease and desist from such violations. UpAn 
application in writing made contemporaneously with the 
filing of such answer, the respondent, in the discretion of 
the Commission, may be heard on brief, in oral argument, 
or both, solely on the question as to whether the facts so 
admitted constitute the violation or violations of law 
charged in the complaint. 

8 IN WITNESS WHEREOF, the Federal Trjde 
Commission has caused this, its complaint, to be 
signed by its Secretary, and its official seal to be hereto 
affixed, at Washington, D. C., this 8th day of November, 
A. D., 1939. 

By the Commission. 

/s/ Otis B. Johnson, 

Otis B. Johnson, 

Secretary. 
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21 Amended Answer 

Hamilton Manufacturing Company, hereinafter called 
Respondent, objects to the jurisdiction of the Federal 
Trade Commission in this case over Respondent or over 
any of the things alleged in the Complaint; and alleges 
and pleads that said Commission is without any jurisdic¬ 
tion over it, or over any of the things mentioned in the 
Complaint, or to do any act or make any order against 
Respondent, or as to any of the things mentioned in the 
Complaint, except to dismiss and annul said Complaint. 

Without waiver of or prejudice to the above objection 
and plea to the jurisdiction, but still insisting thereon, 
Respondent, for its Answer to the Compaint, states: 

Respondent denies that the Federal Trade Commission 
has reason to believe that Respondent has been or is using 
unfair methods of competition in commerce or unfair acts 
or practices in commerce or has violated the provisions 
of the Federal Trade Commission Act or has done or is 
doing anything in violation of any act of Congress; and 
Respondent denies that any proceeding by said Commis¬ 
sion would be in the interest of the public; and denies 
that respondent is or has been using any unfair method 
of competition in commerce or any unfair act or practice 
in commerce. 

As to Paragraph One 

Respondent admits that it is a corporation, organized 
and doing business under the laws of Minnesota, with its 
principal office and place of business located at 413 South 
5th Street, Minneapolis, Minnesota. Respondent is now, 
and for over 25 years last past has been, engaged in the 
manufacture of things commonly known as push cards 
and punch boards and in the sale and distribution of such 
merchandise to manufacturers of, and dealers in, various 
other articles of merchandise in commerce between and 
among the various states of the United States. 
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Respondent causes and has caused said punch cards 
and punch boards, when sold, to be distributed 
22 from its aforesaid place of business to purchasers 
thereof in various states of the United States other 
than Minnesota, at their respective points of location. 
There is now, and has been, for sometime last past, a 
course of trade by said Respondent in such push cards 
and punch boards in commerce between and among f;he 
various states of the United States. 


As to Paragraph Two 

Respondent admits that in the course and conduct of 
its business, as described in PARAGRAPH ONE of the 
complaint, Respondent sells and distributes, and has sold 
and distributed, to said manufacturers and dealers, push 
cards and punch boards so prepared and arranged as to 
involve games of chance, gift interprises, or lottery 
schemes, when used by retailers in making sales of mer¬ 
chandise to the consuming public. Respondent sells and 
distributes, and has sold and distributed, many kinds of 
said push cards and punch boards, and all of said push 
cards and punch boards involve the same chance or lot¬ 
tery features when used in connection with the sale or 
distribution of merchandise, and vary only in detail. 
Many of such push cards and punch boards have printed 
on the faces thereof certain legends or instructions that 
explain the manner in which said push cards or punch 
boards are to be used or may be used by retailers in the 
sale or distribution of various specified articles of mer¬ 
chandise. The prices of the sales on said push cards 
and punch boards vary in accordance with the individual 
push card or punch board. Each purchaser is entitled 
to one push or punch from the push card or punch board, 
and when the push or punch is made, a disc or printed 
slip is separated from the push card or punch board 
and a number is disclosed. The numbers are effectivelv 
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concealed from the purchasers, and prospective pur¬ 
chasers, until a selection has been made and the push 
or punch completed. Certain specified numbers entitle 
purchasers to designated articles or merchandise. Per¬ 
sons pushing or punching out specified numbers receive 
articles of merchandise at prices which are much less 
than the normal retail price of said articles of merchan¬ 
dise. Persons who do not push out or punch out such 
winning numbers, in some instances receive nothing for 
their money but the privilege of making a push or punch 
from said board and in other instances receive less for 
their money than if they had pushed out or punched 
out such winning number or numbers. The articles of 
merchandise are thus distributed, to such of the retailers’ 
customers who use the cards and boards, by lot or 
chance. 

Others of said push cards and punch boards have no 
instructions or legends thereon but have blank spaces 
provided therefor. On those push cards or punch 
boards the purchasers thereof place instructions or 
legends which have the same import as the instructions 
or legends placed by Respondent on said push cards 
and punch boards as above described. In the case of 
the push cards and punch boards sold and supplied by 
Respondent to persons, firms and corporations who or 
which accompany their other merchandise by such push 
cards or punch boards, the only use to be made of said 
push cards and punch boards, and the only manner in 
which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise, and thus said 
ultimate purchasers are enabled to sell or distribute said 
other merchandise by means of lot or chance as above 
set forth. 

23 As to Paragraph Three 

Respondent admits that many persons, firms and 
corporations who sell and distribute candy, cigarettes, 
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clocks, razors, cosmetics, clothing, and other articles of 
merchandise in commerce between and among the various 
states of the United States, have purchased Respondent y s 
said push cards and punch boards and have packed ind 
assembled assortments comprised of various articles of 
said merchandise, together with said push cards and 
punch boards. Retail dealers who have purchased s|uch 
assortments, either directly or indirectly, have exposed 
the same to the purchasing public and have sold or dis¬ 
tributed said articles of merchandise by means of said 
push cards and punch boards in accordance with the 
sales plan as described in PARAGRAPH TWO of the 
complaint. Because of the element of chance involved 
with the sale or distribution of said merchandise by 
means of said push cards and punch boards, many mem¬ 
bers of the purchasing public have been induced to trade 
or deal with retail dealers selling or distributing said 
merchandise by means thereof. As a result thereof, 
many retail dealers have been induced to deal or trade 
with manufacturers, wholesale dealers and jobbers who 
sell and distribute said merchandise together with daid 
push cards and/or punch boards. Said persons, fiifms 
and corporations have many competitors who sell or dis¬ 
tribute like or similar articles of said merchandise in 
commerce between and among the various states of the 
United States. Said competitors are faced with the alter¬ 
native of sustaining the loss of substantial trade or 
accompanying their merchandise by such push cards or 
punch boards, or other similar things which some of 
them feel under a powerful moral compulsion not to tuse 
in connection with the sale or distribution of their nr^er- 
chandise. Said competitors do not sell or distribute tljeir 
merchandise accompanied by push cards or punch boards 
because of the element of chance or lottery features in¬ 
volved therein, and such competitors refrain from sup¬ 
plying to, or placing in the hands of, others push cards 
or punch boards or any similar things which are to be 
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used, or which may be used, in connection with the sale 
or distribution of the merchandise of such competitors 
by retailers to the general public by means of a lottery, 
game of chance or gift interprise. As a result thereof 
substantial trade has been diverted to said persons, firms 
and corporations from said competitors in said cota- 
merce, who do not sell or use such push cards or punch 
boards. 

As to Paragraph Four 

Respondent admits that the sale of merchandise by re¬ 
tailers to their customers, through the use, or by means 
of, said push cards or punch boards in the manner 
above described, involves a game of chance, or the sale 
of a chance to procure articles of said merchandise at 
prices much less than the normal retail price thereof. 
24 Respondent admits that the sale or distribution 
of said push cards and punch boards by Respond¬ 
ent to said persons, firms and corporations engaged in 
supplying other merchandise in interstate commerce, sup¬ 
plies to them, and places in their hands, means which 
can be, and often have been, used for conducting lot¬ 
teries, games of chance, or gift interprises in the sale 
or distribution of their merchandise; and Respondent 
thus supplies to them, and places in their hands, means 
and instrumentalities which can be, and often have been, 
used by them for engaging in unfair methods of com¬ 
petition in interstate commerce within the intent and 
meaning of the Federal Trade Commission Act. 

Respondent denies all of the other allegations of said 
PARAGRAPH FOUR of the complaint and says that 
they state, not allegations of fact, but conclusions and 
arguments for counsel to argue and for the court to 
determine. 
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As to Paragraph Five 

Respondent denies the allegations of PARAGRAPH 
FIVE and says that they state, not allegations of fact, 
but conclusions and arguments for counsel to argue and 
for the court to determine. 

Respondent denies all other conclusions and arguments 
alleged anywhere in the complaint. 

The admissions in this Amended Answer are solely for 
the purposes of this case, including all proceedings 
therein or connected therewith or pertaining thereto, in¬ 
cluding court proceedings, and are made in pursuance 
of Respondent’s desire to simplify and facilitate the 
presentation and determination of the issues in this case. 

Constitutional Defenses 

Further answering the entire complaint, Respondent 
alleges that the statutes whereon the complaint is based, 
as construed by the Federal Trade Commission, and as 
applied and proposed to be applied by said complaint, and 
action taken and proposed to be taken under said com¬ 
plaint, are each and all in violation of and in conflict 
with the provisions of the Constitution of the United 
States, including those below mentioned, and in violation 
of this Respondent’s Constitutional rights given and pro¬ 
tected by said Constitution, including the provisions be¬ 
low mentioned. 

25 By said statutory provisions, as so construed 
and applied, and proposed to be applied, and said 
action and proposed action, 

(1) There is violated Article V of the Amendments 
of said Constitution, wherein it is provided that no per¬ 
son shall “be deprived of • • • liberty or property with¬ 
out due process of law”; 

(2) An effort is being made by the United States 
Government and its officials to invade the powers of 
the States respecting matters of local concern and to 
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control and direct the public policy of the States, and 
to prohibit or prevent the doing, within a given state, 
of things which the state has the power to permit or to 
prohibit, and there is made an attempt by the United 
States Government to exercise and interfere with the 
police power reserved to the States; and there is vio¬ 
lated Article X of the Amendments to said Constitution, 
wherein it is provided that “the powers not delegated 
to the United States by the constitution, nor prohibited 
by it to the states, are reserved to the states, respec¬ 
tively, or to the people”; 

(3) There is made an attempt by the United States 
Government to exercise a non-existent police power over 
the liberty and property and freedom to act and con¬ 
tract, of citizens of the various States; 

(4) There is made an attempt by the United States 
Government to regulate and control the disposition of 
harmless merchandise by private citizens, and to infringe 
upon their Constitutional liberty and right of property, 
and an attempt to control the manner of doing busi¬ 
ness within the States; 

(5) There is made an attempt by the United States 
Government to prohibit sales and shipments of harmless 
merchandise in interstate commerce; 

(6) The United States Government, under the guise 
of regulation of interstate commerce, is attempting to 
regulate ordinary and customary business dealings of 
citizens of a state, under the exclusive jurisdiction and 
control of the state; 

(7) Respondent is deprived, and sought to be de¬ 
prived, of its rights and property without any trial of 
the facts by any court; and Respondent is deprived of 
its right, given by said Constitution, to have the facts 
in its case determined by the Judicial Department of the 
government and to have the case determined by said 
Judicial Department; 


19 A 


(8) There are disregarded the Constitutional provi¬ 
sions creating three separate departments, Legislative, 
Executive and Judicial; 

26 (9) Respondent is deprived, and sought to be 

deprived, of its right to trial by jury. 

(10) Said statutes, as so construed and applied, and 
proposed to be applied, and said action and proposed 
action, constitute, not regulation, but prohibition, of in¬ 
terstate commerce respecting harmless merchandise. 

(11) Said statutes, as so construed and applied, and 
proposed to be applied, and said action and proposed 
action, constitute an attempt to exercise regulatory powers 
over business not affected with a public use. 

WHEREFORE Respondent demands that said com¬ 
plaint, and all proceedings against it, be dismissed and 
annulled. 

Dated Oct. 7,1940. 

/s/ J. Bond Smith 

Woodward Building, 
Washington, D. C. 


32 Findings as to the Facts and Conclusion 

Pursuant to the provisions of the Federal Trac|e 
Commission Act, the Federal Trade Commission on No¬ 
vember 8, 1939, issued and subsequently served upon the 
respondent, Hamilton Manufacturing Company, its com¬ 
plaint in this proceeding, charging said respondent with 
the use of unfair acts and practices in commerce in vio¬ 
lation of the provisions of that Act. The respondent js 
original answer to said complaint was filed on December 
19, 1939, but on October 7, 1940, the respondent filed 
with the Commission a motion for permission to with¬ 
draw said answer and to file in lieu thereof a substitute 
answer admitting, with certain exceptions, all of the alle¬ 
gations of fact set forth in the complaint, and this motion 
was granted and the substitute answer was accordingly 
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received and filed. On July 23, 1941, the Commission 
directed that the case be held in abeyance pending dis¬ 
position by the Commission of certain other proceedings 
involving the same principle of law. These proceedings 
have now been disposed of and the principle of law 
involved has been established. The membership of the 
Commission having been substantially changed in the in¬ 
terim, however, the respondent was extended an oppor¬ 
tunity, in conformity with the Commission’s policy in 
such circumstances, to reargue this matter before the 
Commission as presently constituted, but the Commission 
was informed by letter dated July 19, 1950, from counsel 
for the respondent, that such reargument was not de¬ 
sired. Thereafter, this proceeding regularly came on for 
final hearing before the Commission upon the complaint 
of the Commission, the respondent’s substitute answer 
thereto, and briefs and oral argument of counsel; and the 
Commission, having duly considered the matter 
33 and being now fully advised in the premises, 
finds that the proceeding is in the interest of 
the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 

Findings As to the Facts 

PARAGRAPH ONE: The respondent, Hamilton 
Manufacturing Company, is a corporation organized and 
doing business under and by virtue of the laws of the 
State of Minnesota, with its principal office and place 
of business located at 413 South Fifth Street, in the 
City of Minneapolis, State of Minnesota. 

PARAGRAPH TWO: Said respondent is now, and 
for more than twenty-five years last past it has been, 
engaged in the sale and distribution of devices com¬ 
monly known as push cards and punch boards. The 
respondent causes and has caused said devices, when 
sold, to be transported from its place of business in 
the State of Minnesota to purchasers thereof at their 
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respective points of location in the various states of 
the United States other than Minnesota and in the 
District of Columbia. There is now, and at all times 
mentioned herein there has been, a regular course of 
trade in such devices by the respondent in commerce be¬ 
tween and among the various states of the United States 
and in the District of Columbia. 

PARAGRAPH THREE: Among the various types of 
push cards and punch boards sold by the respondent to 
dealers in other merchandise are many which are de¬ 
signed for use in the sale and distribution of merchan¬ 
dise to the public by means of a game of chance, gitt 
enterprise or lottery scheme. These cards and boards 
vary in detail, but all of them involve the same general 
principle. Many of said devices have printed on the 
faces thereof certain legends or instructions which ex¬ 
plain the manner in which they are to be used or miy 
be used in the sale or distribution of specified articles 
of merchandise. The prices of the sales on said puih 
cards and punch boards vary in accordance with the in¬ 
dividual device. Each purchaser is entitled to one push 
or punch from the device, for the amount of money 
paid, and when a push or punch is made a disc or printed 
slip is separated and a number is disclosed. The num¬ 
bers are effectively concealed from purchasers and pro¬ 
spective purchasers until a selection has been made and 
the push or punch completed. Certain specified numbe rs 
entitle purchasers to articles of merchandise. Persons 
securing lucky or winning numbers receive articles of 
merchandise at prices which are much less 
34 than the normal retail price thereof. Persons not 
obtaining one of the lucky or winning numbers 
receive nothing for their money other than the privi¬ 
lege of making a push or punch from said card or 
board. The articles of merchandise are thus distributed 
to the consuming or purchasing public wholly by lot 
or chance. 
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Others of said push card and punch board devices 
have no instructions or legends thereon but have blank 
spaces provided therefor. On those push cards and 
punch boards the purchasers thereof place instructions 
or legends which have the same import and meaning 
as the instructions or legends placed by respondent on 
said push card and punch board devices hereinabove 
described. The only use to be made of said push card 
and punch board devices, and the only manner in which 
they are used, by the ultimate purchasers thereof, is in 
combination with other merchandise so as to enable said 
ultimate purchasers to sell or distribute said other mer¬ 
chandise by means of lot or chance as hereinabove de¬ 
scribed. 

PARAGRAPH FOUR: Many persons, firms and cor¬ 
porations who sell and distribute various articles of 
merchandise in commerce, such as candy, cigarettes, 
clocks, razors, cosmetics, clothing and other articles of 
merchandise, have purchased the respondent’s push cards 
and punch boards, and such purchasers have made up 
assortments consisting of various articles of merchan¬ 
dise and a card or board and have sold and distributed 
their merchandise so packed and assembled to retail deal¬ 
ers and others for resale to the public. 

PARAGRAPH FIVE: Retail dealers who have pur¬ 
chased assortments of merchandise herein referred to 
have exposed and sold said merchandise to the purchas¬ 
ing public by the use of the push cards and punch 
boards in accordance with the aforesaid sales plan. 
Thus, the respondent supplies to and places in the hands 
of others the means of conducting lotteries, gift enter¬ 
prises or games of chance in the sale and distribution 
of merchandise to the consuming public. 

35 PARAGRAPH SIX: Because of the element of 
chance involved in the purchase of merchandise 
by means of push cards and punch boards, members of 
the purchasing public have been induced to trade or 
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deal with retail dealers selling or distributing their nier- 
chandise through the use of such devices. As a result, 
many retail dealers have been induced to deal or trade 
with manufacturers, wholesale dealers and jobbers who 
sell and distribute their products together with said 
push card and punch board devices. 

Such retail dealers have competitors who sell or dis¬ 
tribute like or similar articles of merchandise. Said com¬ 
petitors are faced with the alternative of also using push 
cards and punch boards and other similar devices in con¬ 
nection with the sale and distribution of their merchan¬ 
dise or suffering the loss of substantial trade. 

Manufacturers, wholesale dealers and jobbers who use 
push cards, punch boards and similar devices in con¬ 
nection with the sale of their merchandise to retailers 
also have competitors who do not use such devices. 
Such manufacturers, wholesalers and jobbers who do not 
use lottery devices in promoting the sale of their mer¬ 
chandise often have their sales and potential sales di¬ 
verted to those who do use these devices. 

PARAGRAPH SEVEN: The sale of merchandise to 
the purchasing public through the use of or by means of 
push cards or punch boards in the manner above de¬ 
scribed involves a game of chance or the sale of a 
chance to procure articles of merchandise at prices much 
less than the normal retail price thereof. The use of 
said sales plan or method in the sale of merchandise, 
and the sale of merchandise by and through the use 
thereof and by the aid of said sales plan or method, is a 
practice which is contrary to an established public policy 
of the Government of the United States and is in viola¬ 
tion of criminal laws. 

36 Conclusion 

The acts and practices of the respondent as 
herein found are all to the prejudice and injury of the 
public and constitute unfair acts and practices in cbm- 
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merce within the intent and meaning of the Federal 
Trade Commission Act. 

By the Commission. 

/s/ W. A. Ayres 
W. A. Ayres 
Acting Chairman 
ISSUED: September 7,1950. 

• • • • 

37 DOCKET NO. 3944 
Order to Cease and Desist 

This proceeding having been heard by the Federal 
Trade Commission upon the complaint of the Com¬ 
mission, the respondent’s substitute answer thereto, in 
which answer said respondent admitted, with certain 
exceptions, all of the allegations of fact set forth in 
the complaint, and briefs and oral argument of counsel, 
and the Commission having made its findings as to the 
facts and its conclusion that the respondent has violated 
the provisions of the Federal Trade Commission Act: 

IT IS ORDERED that the respondent, Hamilton Manu¬ 
facturing Company, and said respondent’s officers, agents, 
representatives and employees, directly or through any 
corporate or other device, do forthwith cease and desist 
from: 

Selling or distributing in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, push 
cards, punch boards, or other lottery devices, which are 
to be used or may be used in the sale or distribution 
of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme. 

38 IT IS FURTHER ORDERED that the respond¬ 
ent shall, within sixty (60) days after service upon 

it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in 
which it has complied with this order. 
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By the Commission, Commissioner Mason concurring 
in the findings as to the facts and conclusion, but not 
concurring in the form of order to cease and desist, 
for the reasons stated in his opinion concurring in part 
and dissenting in part in Docket 5203—Worthmore Sales 
Company. 

/s/ D. C. Daniel 
D. C. Daniel, 

Secretary. 

ISSUED: September 7,1950. 
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NO. 10,833 

THE QUESTION INVOLVED 

Does The Federal Trade Commission have power 
to prohibit the sale and distribution of punch- 
boards and pushcards in interstate commerce when 
not sold or distributed together with merchandise 
to be used as prizes? 

The Respondent contends that this question 
requires an answer in the affirmative. 






INDEX 


I. Counterstatement of the case . 

II. The question involved . 

III. Summary of the argument. 

IV. Argument . 

A. Preliminary statement of legal propositions. 

B. The Federal Trade Commission may ban the sale of 

punchboards and push cards in interstate commerce, 
even though no merchandise accompanies the devices 
and even though the use of the devices is legal in 
the state where the final sale is made. 

C. The petitioner's objections to the Commission’s posi¬ 

tion are untenable. 

1. The Commission has jurisdiction only over acts 

in interstate commerce . 

2. It is not necessary to hold that the Wheeler-Lea 

Amendment to the Federal Trade Commis¬ 
sion Act increased the Commission’s juris¬ 
diction or did more than eliminate the neces¬ 
sity for proof of injury to competition in 
order to sustain the order to cease and de¬ 
sist . 

3. The fact, which the Commission concedes, that 

it has no jurisdiction over acts in infrastate 
commerce merely because those acts affect 
interstate commerce does not render the order 
to cease and desist invalid. 

4. Failure of Congress to enact certain legislation 

discussed in petitioner’s brief does not show 
lack of jurisdiction in the Commission. 

5. It is not essential—even under the rule ex¬ 

pressed in Scientific Manufacturing Com¬ 
pany v. Federal Trade Commission —to the 
Commission’s jurisdiction that the unfair 
practice prohibited be injurious to the trade 
or commerce in which the respondent is en¬ 
gaged. That commerce is, however, affected 
in this case . 

6. The Commission’s order is based on the decisions 

of the courts, not on a theory. 

7. The findings, conclusion, and order of the Com¬ 

mission are in conformance with law and are 

supported by the record. 

(a) The petitioner’s practice is (1) unfair, 
(2) in interstate commerce, (3) 
used by petitioner, and ( 4) the pro¬ 
ceeding is in the public interest. .. 
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(b) The findings of the Commission are 

supported by the pleadings and the 
admissions in the answer. 45 

(c) The prohibitions against distributing 

other lottery devices which “may be 
used” in the sale or distribution of 
merchandise is not objectionable... 50 

8. The petitioner’s acts and practices are within the 
jurisdiction of the Federal Trade Commis¬ 
sion . 52 

V. Conclusion . 58 
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®mte& States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,833 


Hamilton Manufacturing Company, petitionee 

v. 

Federal Trade Commission, respondent 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

I 

The case arises upon a petition to review and iet 
aside an order to cease and desist entered against peti¬ 
tioner by the Federal Trade Commission on Septem¬ 
ber 7, 1950 (App. 24-A-25A). By the terms of the 
order, the petitioner is directed to cease and desist sell¬ 
ing or distributing in interstate commerce push cards, 
punchboards, or other lottery devices which are to Ibe 
used or may be used in the sale or distribution of mer¬ 
chandise to the public by means of a game of change, 
gift enterprise, or lottery scheme. 

No testimony was taken in the proceeding; the facts 
are to be determined from the allegations of the com¬ 
plaint (App. 5A-11A) filed November 8, 1939, the re- 


(i) 
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spondent’s [petitioner’s] amended answer dated Octo¬ 
ber 7,1940 (App. 12A-19A), in which most of the facts 
alleged in the complaint are admitted, and the Commis¬ 
sion’s findings (App. 19A-24A). 

The facts as reflected in general by the Commission’s 
findings (App. 19A-25A) are as follows: 

The petitioner is a Minnesota corporation with its 
principal place of business in Minneapolis. For more 
than twenty-five years, it has been engaged in the sale 
and distribution of devices known as push cards and 
punchboards in interstate commerce (App. 20A-21A). 
The petitioner sells and distributes the punchboards 
and push cards alone without prizes or other merchan¬ 
dise. The punchboards and push cards, although of 
different kinds, all involve the same chance or lottery 
features when used in the sale or distribution of mer¬ 
chandise (App. 13A). The devices are sold both to 
manufacturers and dealers (App. 13A). They are de¬ 
signed and intended to be used in the sale of merchan¬ 
dise by the ultimate purchaser to members of the pub¬ 
lic (App. 21A; 13A-14A). It appears from the de¬ 
scription of the devices (App. 13A-14A) that no matter 
to whom sold, the only use to be made of them is the 
sale and distribution of merchandise by means of lot¬ 
tery or chance, as the Commission has found (App. 
22A). The petitioner admits that the description is 
correct (App. 13A-14A), and therefore admits facts 
from which the Commission may infer that they have 
no other use, no matter to whom sold. In addition to 
this, the petitioner has admitted that the devices have 
no other use when sold to persons, firms, and corpora¬ 
tions who accompany the push cards or punchboards 
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with other merchandise when reselling the deuces 
(App. 14A). 

Many of the purchasers of petitioner’s devices sell 
and distribute candy, cigarettes, clocks, razors, cosmet¬ 
ics, clothing, and other articles of merchandise in in¬ 
terstate commerce (App. 14A-15A; 22A). These pur¬ 
chasers have packed and assembled such article^ of 
merchandise together with the punchboards or ]iush 
cards and sold the assembled packages to retail dealers 
(App. 14A-15A; 22A). The retail dealers have then 
sold the merchandise to the public by means of the push 
cards and punchboards (App. 15A; 22A). 

Because of the element of chance involved in the 
ultimate sales by means of the devices, members of the 
public have been induced to deal with retail dealers 
who use the punchboards or push cards. As a result, 
many retail dealers have been induced to deal ’with 
interstate merchants who sell punchboards or push 
cards with their merchandise. These interstate dealers 
have competitors who do not accompany their mer¬ 
chandise with lottery devices (App. 15A). The retail 
dealers also have competitors who do not use the de¬ 
vices (App. 23A). An unfair diversion of trade there¬ 
fore occurs both in interstate and in intrastate com¬ 
merce. 

Petitioner admits (App. 16A) that its sales of the 
devices to the persons who assemble merchandise mth 
the devices places in the hands of petitioner’s vendees 
the means which can be and often have been used by the 
vendees for engaging in unfair methods of competition 
in violation of the Federal Trade Commission Act. 
(App. 16A.) 
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The Commission has found that the respondent thus 
supplies to and places in the hands of “others” the 
means of conducting lotteries, gift enterprises, or games 
of chance in the sale and distribution of merchandise to 
the public (App. 22A). Preceding this finding, the 
Commission has found in Paragraph Four (App. 22A) 
that petitioner had made sales to the persons, firms, and 
corporations who assembled merchandise with the de¬ 
vices. These persons, firms, and corporations, there¬ 
fore, are included in the word “others”. In Para¬ 
graph Five preceding the finding as to “placing in 
the hands of others”, the Commission had found that 
retail dealers purchased the assortments from peti¬ 
tioner’s vendees (App. 22A). 

The finding, therefore, appears to be that petitioner 
places the method of selling merchandise by means of 
a lottery in the hands of its vendees directly and into 
the hands of the retail dealers indirectly. If the court, 
however, should hold that the finding means that peti¬ 
tioner placed this means only in the hands of its direct 
vendees who assemble the packages, this would not af¬ 
fect the validity of the order. The order (App. 24A) is 
broad enough to prohibit sales in interstate commerce 
of the devices to the original vendees, to retailers, and 
to others, provided the circumstances are such that the 
devices are to be or may be used in the sale of merchan¬ 
dise by chance. 

However, since the finding clearly applies to the di¬ 
rect vendees, sales to the retailers and others may be 
prohibited even if there is no finding that petitioner 
placed the means in their hands. The finding, even 
given a construction most favorable to petitioner, 


clearly means that at least petitioner placed the meaks 
of selling by chance in the hands of its direct vendees, 
those who assemble the packages. A Federal Trade 
Commission order, like an injunction, may extend to 
and prohibit practices similar to those charged arid 
found to have been unlawfully employed. National 
Labor Relations Board v. Express Publishing Com¬ 
pany, 312 U. S. 426, 436 (1941); Progress Tailoring 
Co, v. Federal Trade Commission, 153 F. 2d 103, 106 
(C. A. 7, 1946); Bowles v. May Harwood Co., 140 ¥. 
2d 914, 916 (C. A. 6, 1944) ; National Labor Relations 
Board v. Baldwin Locomotive Works, 128 F. 2d 39 
(C. A. 3,1942) ; Haskelite Manufacturing Corp. v. Fed¬ 
eral Trade Commission, 127 F. 2d 765 (C. A. 7,1942); 
Hill v. Federal Trade Commission, 124 F. 2d 104 (C. A. 
5, 1941); Hershey Chocolate Corp. v. Federal Trade 
Commission, 121 F. 2d 968 (C. A. 3,1941). 

Upon a record showing illegal sales in interstate com¬ 
merce to interstate dealers, such sales to mtfrastaie 
dealers may also be prohibited, therefore, because of 
the closely related nature of the two violations. 


THE QUESTION INVOLVED 

The only question presented by petitioner’s brief is 
whether the Federal Trade Commission has jurisdic¬ 
tion to prohibit the sale and distribution of punch- 
boards and push cards in interstate commerce when 
not sold or distributed with other merchandise. 
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III 

SUMMARY OF THE ARGUMENT 

Two of the United States Courts of Appeals have 
already held that the Commission may ban the sale of 
punchboards and push cards in interstate commerce, 
even though no other merchandise accompanies them. 
It is settled beyond possibility of doubt by all of the 
decisions that the Commission may ban the sale of these 
devices when accompanied with other merchandise. 

The reason that the Commission may ban the sale of 
the devices and the merchandise is that the vendees of 
the combination are thereby enabled to cause a diver¬ 
sion of trade in interstate commerce. For example, if 
they sell clocks, the vendee of the combination is given 
a means of causing an unfair diversion of trade in the 
clock industry. The same reason applies when the 
vendor supplies only the push card or punehboard. 
This vendee, whether it deals in interstate commerce 
or is a local dealer, may, after receiving the lottery 
devices from the petitioner, then obtain merchandise 
to be used as prizes from dealers in interstate com¬ 
merce. That merchandise, when used as a prize, will 
move faster because of the attraction of the lottery 
device. This will divert trade from competitors of the 
interstate dealers whose competing merchandise is not 
used as prizes. Likewise, the retail dealer who uses a 
lottery device will divert trade from his competitors, 
no matter where he buys his prizes. The presence of 
merchandise to be used as prizes was not the basis for 
the unanimous holdings of the federal courts that the 
Commission can ban the sale of lottery devices accom- 
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panied by the prizes. The vice to be corrected was the 
placing of the lottery devices, the means of diverting 
trade, in the hands of others. That is the only thi|ng 
the present order attempts to do. The absence of mer¬ 
chandise in this case does not affect the reason for the 
rule in the other cases. 


Regardless of the local legality of sales by means of 
lottery devices in some of the States, as evidenced Iby 
statutes or city ordinances, the sale by such means of 
merchandise by a local retail dealer or by an intersta te 
dealer is contrary to the public policy of the United 
States and supplying the means in interstate commence 
of making these sales is an unfair practice within the 
meaning of the Federal Trade Commission Act. This 
is shown particularly by recent legislation of the Con¬ 
gress. The Federal Trade Commission may prohibit 
those engaged in interstate commerce from committing 
acts in interstate commerce which are contrary to tie 
public policy of the United States. Any act thtis 
committed in interstate commerce is an unfair act apd 
practice within the meaning of the Federal Trade Com¬ 
mission Act. It is unfair to the public to use the chan¬ 
nels of interstate commerce to violate public policy. 

The establishment of an “unfair act or practice” 


does not require proof of injury to competition or to 
the industry involved. It is sufficient if the act is unfair 
to the public. The United States Courts of Appeals 
for the Sixth and the Seventh Circuits have refused 
to follow that part of the decision of the Third Circuit 
in Scientific Manufacturing Co. v. Federal Trade Com¬ 
mission, 124 F. 2d 640, on which petitioner relies. The 
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Third Circuit itself has in a subsequent decision, with¬ 
out discussing the Scientific case, used language which 
indicates that it would not now follow the Scientific 
case in the respect which petitioner urges. 

It is not necessary, however, to disagree with the 
decision of the United States Court of Appeals for the 
Third Circuit in the Scientific Manufacturing Co. case 
in order to affirm this order. Neither is it necessary 
to hold that the Wheeler-Lea Amendment increased 
the Commission’s jurisdiction or did more than elimi¬ 
nate the necessity for proof of injury to competition, 
although the Commission believes that it did do more. 

The Commission does not have jurisdiction over acts 
in Prostate commerce, even though those acts affect 
interstate commerce. By this order, the Commission 
does not attempt to control any intrastate act. Its order 
forbids only the interstate sale of lottery devices. 
This prohibition of the interstate sale of lottery devices 
may have an effect upon intrastate sales of merchandise 
by means of a lottery. The Commission’s jurisdiction 
over interstate acts is not, however, ousted by the fact 
that the exercise of its power may have an indirect 
effect on intrastate commerce. 

IY 

ARGUMENT 

A. Preliminary Statement of Legal Propositions 

To avoid repeating citations to certain fundamental 
rules of law, which are applicable throughout the 

brief, we remind the court in the beginning of the fol¬ 
lowing principles: 
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The Commission is the trier of the facts and its find¬ 
ings, if supported by substantial evidence, are conclu¬ 
sive. Federal Trade Commission v. Standard Educa¬ 
tion Society, 302 U. S. 112,117 (1937); Federal Trade 
Commission v. Algoma Lumber Company, 291 U. S.j 67, 
73 (1934); Federal Trade Commission v. Pacific States 
Paper Trade Association, 273 U. S. 52, 63 (1927). 

It is therefore of no consequence that if Congress 
had conferred fact-finding power upon the court it 
might have reached a conclusion different from that 
of the Commission, Federal Trade Commission v. Art- 
loom Corporation, 69 F. 2d 36, 38 (C.A. 3, 1934), and 
petitioner cannot expect the court to “pick and choose 
bits of evidence to make findings of fact contrary to the 
findings of the Commission”. Federal Trade Com¬ 
mission v. Standard Education Society, 302 U. S. 112, 
117 (1937). 

The Commission’s findings are presumed to be sup¬ 
ported by substantial evidence, Federal Trade Com¬ 
mission v. A. McLean & Son, 84 F. 2d 910, 911 (C. A. 7, 
1936), and this court cannot be “compelled to search 
the record for undesignated error claimed upon an 
omnibus assertion” that the findings and conclusions 
of the Commission are unwarranted. North Whittier 
Heights Citrus Association v. National Labor Rela¬ 
tions Board, 109 F. 2d 76, 83 (C. A. 9, 1940), cert, 
denied 310 TJ. S. 632 (1940). 

The weight to be given to the evidence as well as J;he 
inferences reasonably to be drawn therefrom is for (the 
Commission to determine; Corn Products Refining Co. 
v. Federal Trade Commission, 324 U. S. 726 (1945); 
Federal Trade Commission v. A. E. Staley Mfg. Co., 
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324 U. S. 746 (1945); Modern Marketing Service v. 
Federal Trade Commission, 149 F. 2d 970,973 (C. A. 7, 
1945); and the 1 ‘possibility of drawing either of two 
inconsistent inferences from the evidence 77 does not 
prevent the Commission from drawing one of them. 
National Labor Relations Board v. Nevada Consoli¬ 
dated Copper Corp., 316 U. S. 105,106 (1942) ; Phelps- 
Dodge Refining Corp. v. Federal Trade Commission, 
130 F. 2d 393, 395 (C. A. 2,1943). 

The Commission’s findings are to be construed 
liberally in support of the order to cease and desist. 
Allied Paper Mills v. Federal Trade Commission, 168 
F. 2d 600,606 (C. A. 7,1948), cert, denied 336 U. S. 918 
(1949); Triangle Conduit and Cable Company v. Fed¬ 
eral Trade Commission, 168 F. 2d 175, 179 (C. A. 7, 
1948), aff’d 336 U. S. 956, 949; Ra/nk v. Kulnn, 263 la. 
854, 20 N. W. 2d 72, and wherever from facts found 
other facts may be inferred which will support the 
order, such inferences will be deemed to have been 
drawn. Clyde Equipment Corp. v. Fiorito, 16 F. 2d 
106, 107 (C. A. 9, 1926); Triangle Conduit and Cable 
Co. v. Federal Trade Commission, supra. 

“* * * circumstance that the facts are stipulated 
does not make the issue any less factual in nature. The 
trier of the facts is entitled to draw whatever inferences 
and conclusions it deems reasonable from such facts; 
* * *” Mine Hill d Schuylkill Haven R. Co. v. Smith, 
184 F. 2d 422,426 (C. A. 3,1950). 

Inferences may be drawn from obvious facts not of 
record. Philadelphia Co. v. Securities and Excha/nge 
Commission, 85 App. D.C. 327, 331; 177 F. 2d 720, 724 
(1949). 
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B. The Federal Trade Commission May Ban the Sale of 
Punchboards and Push Cards in Interstate Commerce, 
Even Though No Merchandise Accompanies the tie- 
vices and Even Though the Use of the Devices Is 
Legal in the State Where the Final Sale Is Made 

The Federal Trade Commission has jurisdiction over 
practices in interstate commerce which are contrary 
to the public policy of the United States. Federal 
Trade Commission v. Beech-Nut Packing Co., 257 U. S. 
411, 453 (1922); Kritzik v. Federal Trade Commission, 
125 F. 2d 351, 352 (C. A. 7,1942) ; Ostler Candy Co. v. 
Federal Trade Commission, 106 F. 2d 962,965 (C.A. 10), 
1939), cert, denied 309 U. S. 675 (1940). 

Section 5 of the Federal Trade Commission Act as 
amended (52 Stat. Ill; 15 U. S. C. A. Sec. 45) directs 
the Commission to prevent persons, partnerships, or 
corporations “from using unfair methods of competi¬ 
tion in [interstate] commerce and unfair or deceptive 
acts or practices in [interstate] commerce”. The com¬ 
plaint in this case (App. 10A) charges only that peti¬ 
tioner is guilty of unfair acts and practices in inter¬ 
state commerce. Therefore the Commission’s juris¬ 
diction must be based upon the Federal Trade Conji- 
mission Act as amended by the Wheeler-Lea Act. The 
unfair acts alleged are the sale and distribution it 
interstate commerce of push cards and punchboards, 
which sales or distributions place in the hands of others 
the means of engaging in unfair acts and practice^, 
and unfair methods of competition (App. 9A, 22A), 
that is, the means of distributing merchandise to the 
public by means of a lottery, gift enterprise, or game 
of chance (App. 22A). There is no dispute about the 
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fact that the sales and distributions of the devices were 
in interstate commerce (App. 12A-13A). There can 
be no doubt, therefore, that the acts complained of 
occurred in interstate commerce. 

The only remaining question is whether these acts, 
the sales of the devices, were “unfair acts” within the 
meaning of the Federal Trade Commission Act. More 
simply, the question is whether it is “unfair” within 
the meaning of the Act to use the channels of inter¬ 
state commerce for the purpose of enabling others to 
violate the public policy of the United States and to 
engage in unfair methods of competition by means 
of devices designed to be used and which are used 
later in the sale of merchandise, with the result that 
trade in the merchandise is unfairly diverted both in 
interstate and intrastate commerce. 

When petitioner’s vendee is a dealer in other mer¬ 
chandise in interstate commerce, the petitioner’s sale 
of the lottery devices clearly places in the vendee’s 
hands the means of selling the latter’s merchandise in 
interstate commerce by means of a lottery device. If 
petitioner’s sales are made to a local dealer who sells 
only in intrastate commerce, this dealer nevertheless 
may purchase his prizes from those who sell their 
merchandise in interstate commerce. The merchan¬ 
dise used as prizes, because of the attraction of the 
lottery devices, will move faster. The intrastate dealer 
will, therefore, cause a diversion of trade in interstate 
commerce. The petitioner’s sale of the gambling device 
in interstate commerce supplies both types of mer¬ 
chants with the means of causing this diversion. There¬ 
fore, whether petitioner, selling always in interstate 
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commerce, distributes the devices to an interstate dealer 
in other merchandise or whether the devices come 
into the hands of a local dealer in intrastate commeifce, 
the petitioner places in the hands of its vendees a 
means of diverting trade in interstate commerce. It 
is well settled that such sales by petitioner’s vendees 
are contrary to the public policy of the United States, 
and that the vendor of the device, if he supplies it in 
interstate commerce, may be restrained by the Federal 
Trade Commission from supplying the means of effect¬ 
ing the sale by lottery. Federal Trade Commission v. 

E. F. Keppel & Bro., Inc., 291 U. S. 304, 314 (1934); 
Deer v. Federal Trade Commission, 152 F. 2d 65 (C. A. 
2, 1945); Loughran v. Federal Trade Commission, 143 

F. 2d 431,434 (C. A. 8,1944) ; Koclish v. Federal Trade 
Commission, 129 F. 2d 64,65 (C. A. 7,1941), cert, denied 
317 U. S. 683 (1942); Hill v. Federal Trade Commis¬ 
sion, 124 F. 2d 104,106 C. A. 5,1941) ; Ostler Candy \lo. 
v. Federal Trade Commission, 106 F. 2d 962, 965 (C. A. 
10, 1939), cert, denied 309 U. S. 675 (1940) ; Minter v. 
Federal Trade Commission, 102 F. 2d 69, 70 (C. A. 3, 
1939); Helen Ardelle v. Federal Trade Commission, 
101 F. 2d 718, 719 (C. A. 9, 1939). 

In all of the above cases, the final sale by means of 
the lottery device was made by the vendee of the devices 
in intrastate, commerce. This did not alter the fact 
that the sale violated the public policy of the United 
States. The final sale to the ultimate purchaser by 
means of a push card, punchboard, or other lottery 
device must necessarily always be made in intrastate 
commerce. No matter who supplies the prizes, the 
punching of the board or pushing of the card always 
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occurs within the borders of some state. Although the 
Commission in the cases last cited did not, and does 
not in this case, prohibit the final punching of the 
board or pushing of the card, it undoubtedly accom¬ 
plished that result and also prevented the intrastate 
sale, when it prohibited the supplying of the devices 
in interstate commerce. To this extent, the Commission 
incidentally affected or policed intrastate commerce, 
i All of the cases last cited, on the facts, hold that the 
Commission has jurisdiction in spite of the necessary 
incidental effect of its order on intrastate commerce. 
Congress has given the Federal Trade Commission 
power to regulate interstate commerce within the 
limited scope of the Act. “It is no objection to the asser¬ 
tion of power to regulate interstate commerce that its 
exercise is attented by the same incidents which attend 
i the exercise of the police power of the States.” United 
States v. Darby, 312 TJ.S. 100, 114 (1941). 

There can be no doubt, therefore, that petitioner, 
acting in interstate commerce, supplies the means of 
violating the Federal Trade Commission Act. This 
is true whether petitioner’s sale is made to an inter¬ 
state dealer or to a local intrastate dealer in other goods. 

It is likewise well settled that to supply another with 
the means of violating the Federal Trade Commission 
Act is itself a violation of the Act. “It is clearly 
established that one who places in the hands of another 
a means of consummating a fraud or competing unfairly 
in violation of the Federal Trade Commission Act is 
himself guilty of a violation of the Act.” Jack Gaiter 
v. Federal Trade Commission, 186 F. 2d 810,813 (C. A. 
7, 1951); Federal Trade Commission v. Winsted Ho - 
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siery Co., 258 U. S. 483,494 (1922) ; Ohio Leather Co, v. 
Federal Trade Commission, 45 F. 2d 39, 41 (C. A. 6, 
1930) ; Perloff v. Federal Trade Commission, 150 F. 2d 
757,759-60 (C. A. 3,1945) ; Irwin v. Federal Trade Com¬ 
mission, 143 F. 2d 316, 325 (C. A. 8,1944) ; Herzfeld v. 
Federal Trade Commission, 140 F. 2d 207, 208 (C. A, 2, 

1944) ; Marietta Manufacturing Co. v. Federal Trade 
Commission, 50 F. 2d 641, 642 (C. A. 7,1931) ; Masland 
Vuraleather Co. v. Federal Trade Commission, 34 F. 
2d 733, 736-737 (C. A. 3,1929). 

The principle has repeatedly been applied to cases 
in which the means supplied was a lottery device. Veer 
v. Federal Trade Commission, 152 F. 2d 65, 66 (C. A. 2, 

1945) ; Modernistic Candies, Inc. v. Federal Trade 
Commission, 145 F. 2d 454,455 (C. A. 7,1944); Jaffe v. 
Federal Trade Commission, 139 F. 2d 112 (C. A. 7, 
1943), cert, denied 321 U. S. 791 (1944); Koolish v. 
Federal Trade Commission, 129 F. 2d 64, 65 (C. A. 7, 
1942), cert, denied 317 U. S. 683 (1942); Bunte 
Brothers v. Federal Trade Commission, 104 F. 2d 996, 
999 (C.A. 7,1939), uffM 01Q U. - Q. 949 - (1941) ' ; Chicago 
Silk Co. v. Federal Trade Commission, 90 F. 2d 689, 
691 (C. A. 7,1937), cert, denied 302 U. S. 753 (193^) ; 
Federal Trade Commission v. F. A. Martoccio Co., 87 
F. 2d 561, 565 (C. A. 8, 1937), cert, denied 301 U. S. 
691 (1937). 

The cases therefore clearly show that an intrastate 
sale of merchandise by means of a lottery device over 
which the United States has no jurisdiction is never¬ 
theless contrary to the public policy of the United States 
and that it is an unfair act and practice within the 
meaning of the Federal Trade Commission Act to use 
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the channels of interstate commerce to supply the 
means of violating this policy. 

In all of the cases cited above, however, merchandise 
of some kind was provided by the various respondents, 
which merchandise might be sold and in some cases 
was sold by use of the devices supplied. In the case 
at bar, the petitioner supplies and sells nothing except 
the devices; that is to say, it does not supply the prizes. 
This is a distinction without a difference, however, for 
the evil sought to be avoided is the sale of goods by 
means of a lottery, not the sale of the goods of any par¬ 
ticular person or dealer. Once the lottery device is 
supplied, the possibility of selling goods by its use is 
present. The Circuit Court of Appeals for the Seventh 
Circuit has recognized this fact clearly in Modernistic 
Candies, Inc. v. Federal Trade Commission, 145 F. 2d 
454, 455 (C. A. 7, 1944). 

In the Modernistic case, the device which the respond¬ 
ent in that case supplied was a punchboard of the exact 
type which petitioner in this case supplies (App. 21A- 
22A) except that instead of the usual piece of paper 
inserted in the pockets of the board, the respondent in 
the Modernistic case had inserted balls of gum. Twenty 
or twenty-four of these balls of gum were of a color 
different from the color of the other balls. The balls 
were so concealed that the customer did not know 
which color he would punch any more than the user 
of petitioner’s boards knows which slip of paper he 
will punch. If the customer punched out one of the 
twenty or twenty-four off-color balls of gum, the mer¬ 
chant would give a prize of some kind, usually a stick 
of candy or a candy bar (Opinion, p. 454). It was the 
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merchant, not the respondent, who supplied the prizes 
(Opinion, p. 455). Whether the customer won a prize 
or not, he would in any event receive a hall of gum and 
this gum was supplied by the respondents with the 
punchboard. On the facts, therefore, the court, in 
deciding the case, might conceivably have taken the 
balls of gum into consideration and in this event could 
have affirmed the order on the basis of the long line 
of authorities holding that it is a violation of the Act 
to supply a punchboard with merchandise. The court, 
however, approached the case in an entirely different 
way. Instead of treating the case as one involving the 
sale of gum supplied by the respondents, the court, in 
its opinion, treated the balls of gum as a mere sub¬ 
terfuge, saying that the purpose of the board was not 
to sell gum (Opinion, p. 454). The court treated tte 
matter as if the balls of gum had been slips of pap6r. 
The decision therefore was rendered on the basis of 
facts identical with those in the case now before this 
court. J 

The United States Court of Appeals for the Seventh 
Circuit, in deciding the Modernistic case, stated the 
question which it was about to decide in these words: 

The Keppel case, however, does not cover the 
case at bar because the article sold here, the Ball- 
gum Board, is incomplete in itself as a game of 
chance. No prizes are provided. The board, how¬ 
ever is designed, intended, and conducive to gam¬ 
bling; its use suggests, and was intended to encour¬ 
age, gambling. Our question then is whether spch 
a method of merchandising is an unfair practice 
contrary to public policy and within the powerl of 
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the Federal Trade Commission to prohibit by use 
of a cease and desist order where the article sold is 
not complete in itself for merchandising by means 
of a game of chance, but is so devised, planned, and 
constructed as to encourage and induce its use for 
this purpose. [Opinion, p. 455.] 

The court then squarely held that the mere supply¬ 
ing of the board without other merchandise was a vio¬ 
lation of the Federal Trade Commission Act, saying 
that the device was too apparently allied with the pur¬ 
pose of merchandising by gambling to appeal to the 
court as being a fair trade practice (Opinion, p. 455). 

It is clear that the Federal Trade Commission 
has the power to eradicate merchandising by gam¬ 
bling in interstate commerce. We think the Com¬ 
mission also has the power to prohibit the distribu¬ 
tion in interstate commerce of devices intended to 
aid and encourage merchandising by gambling. 
The gamblers and those who deliberately and de¬ 
signedly aid and abet them are both engaged in 
practices contrary to public policy. Merchandis¬ 
ing by gambling should not be divided into insu¬ 
lated acts, which appear innocent when examined 
separately. The unfair practice should be viewed 
as a whole. 

Then the court said: 

If the Federal Trade Commission is to police 
merchandising by gambling, it must police those 
who designedly and deliberately aid and abet this 
practice. 

None of the portions of this opinion quoted above are 
dicta (Pet. Brief, pp. 25, 26) and the reasoning is co- 
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gent. If the Commission is to stop the sale of merchan¬ 
dising by lotteries, it is important to arrest the evil at 
its source rather than to engage in the impossible task 
of instituting separate proceedings against each of the 
ultimate purchasers of the punchboards and push cards 
who have been sufficiently numerous to support the pe¬ 
titioning company for twenty-five years (App. 12A). 

In the case of Cinas . A. Brewer & Sons v. Federal 
Trade Commission, 158 F. 2d 74 (C. A. 6, 1946), the 
United States Court of Appeals for the Sixth Circuit 
followed the decision of the Seventh Circuit in the 
Modernistic case. In the Brewer case, no merchandise 
even in the form of subterfuge chewing gum appeared. 
Petitioners in that case sold punchboards and push 
cards of the same kind used by the petitioner without 
prizes or other merchandise. In the Brewer ease as 
here, the Commission found that the sales in interstate 
commerce of the devices were made to persons who 
make up assortments; that retail dealers used the de¬ 
vices to sell the merchandise to the public; that these 
intrastate sales violated the public policy of the United 
States; and that the respondents violated the Federal 
Trade Commission Act by the mere supplying of the 
devices. The Sixth Circuit affirmed the Commission’s 
order holding unqualifiedly that the Commission may 
ban the sale of the devices alone. 

Congress has given its unqualified approval to "he 
decision of the Sixth Circuit in the Brewer case as well 
as in the Keppel case. Public Law 906—81st Cong. (S. 
3357), approved January 2, 1951, forbids the trans¬ 
portation of slot machines suitable for gambling in 
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interstate commerce. Section 2 of the Act provides, 
however, that shipments may be made to any State 
which has enacted a law exempting that State from the 
provisions of the Act (Public Law 906—81st Cong.). 
Section 2 of the Act then provides: “Nothing in this 
Act shall be construed to interfere with or reduce the 
authority, or existing interpretations of the authority, 
of the Federal Trade Commission under the Federal 
Trade Commission Act as amended (15 U. S. C. 41- 
58) ’V The Act therefore shows that in the case of 
punchboards and push cards it is contrary to the public 
policy of the United States to permit their shipment in 
interstate commerce even to points where their use is 
legal. 

That this is the meaning of the Act is clearly indi¬ 
cated by the report of the Senate Committee on Inter¬ 
state and Foreign Commerce (Senate Report No. 1482, 
81st Cong., 2d Sess., page 4) where, in a discussion of 
the above-quoted excerpt from the bill relating to the 
Federal Trade Commission, it is said: 

A saving clause is included in this section to avoid 
any misunderstanding that the Act, and particu¬ 
larly the proviso in Section 2 permitting unbroken 
transportation of gambling devices into states 
where their use is legal, interferes with or reduces 
the authority which the Federal Trade Commis- 

1 “The long time failure of Congress to alter the Act after it had 
been judicially construed, and the enactment by Congress of legis¬ 
lation which implicitly recognized the judicial construction as 
effective, is persuasive of legislative recognition that the judicial 
construction is the correct one. This is the more so where * * * 
after the matter has been fully brought to the attention of the public 
and the Congress, the latter has not seen fit to change the statute.” 
Apex Hosiery Co. v. Leader, et al., 310 U. S. 469, 488 (1940). 
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sion has exerted under Section 5 of its constituent 
Act (15 U. S. C. 45) to exclude from the channels 
of interstate commerce devices to be used in the 
sale or distribution of merchandise to the public, 
Federal Trade Commission v. R. F. Keppel & Bro 
Inc., 291 U.S. 4; Charles A. Brewer & Sons v. Fed¬ 
eral Trade Commission (158 F. (2d) 74). I 

The citations to the Keppel and the Brewer cases 4re 
part of the above quotation. 

The policy in regard to gambling devices such as 
punchboards or push cards to be used in the sale or 
distribution of merchandise is thus shown to be diffex- 
ent in this respect from public policy in regard to de¬ 
vices such as slot machines which are used to gamble for 
money. The reason for the distinction is plain. Slot 
machines could be used as a method of selling mer¬ 
chandise by means of a gambling device, but generally 
they are not so used. Punchboards and push cards ate 
always so used and have no other purpose. The prin¬ 
cipal effect of the use of the slot machines is local. The 
punchboards, however, always may, and generally du, 
cause a diversion of trade in interstate commerce. Con¬ 
gress is responsible for the protection of interstate 
commerce. It has no such responsibility in relation to 
•w^rastate gambling. It is thus seen to be the public 
policy of the United States not to permit the shipment 
in interstate commerce to any State of gambling de¬ 
vices customarily used in the sale or distribution of 
merchandise to the public, even if the use of the device 
is legal within the State of destination. 

The report of the House Committee on Interstate and 
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Foreign Commerce on the same bill (S. 3357) makes 
this policy doubly certain: 

Section 2 further provides that nothing in this 
Act shall be construed to interfere with or reduce 
the authority of the Federal Trade Commission 
under the Federal Trade Commission Act as 
amended. It is the purpose of this provision to 
leave unaffected the powers of the Federal Trade 
Commission with respect to the use of lotteries, 
games of chance, or other gambling devices for the 
purpose of merchandising. Such use has been held 
to be an unfair trade practice in violation of the 
Federal Trade Commission Act as amended [Re¬ 
port No. 2769, 81st Cong. 2d Sess., pp. 9-10]. 

The Commission’s authority to ban the shipment of 
punchboards and push cards without merchandise in 
interstate commerce is shown therefore by (1) the rea¬ 
soning of all decisions of the United States Supreme 
Court and the United States Courts of Appeals dealing 
with the power of the Commission to ban the sale of 
such devices together with merchandise; (2) the direct 
holdings of the Seventh Circuit and the Sixth Circuit 
in the Modernistic and Brewer cases; and (3) by the 
enactment of Public Law 906, 81st Congress. 

C. The Petitioner’s Objections to the Commission’s Position 

Are Untenable 

1. The Commission has jurisdiction only over acts in 

interstate commerce. 

We agree with petitioner (Brief, p. 10) that the Com¬ 
mission has jurisdiction over acts in interstate com¬ 
merce but not over acts in in Prostate commerce, even 


though they may affect interstate commerce. Confess 
could have given the Commission jurisdiction over acts 
which affect interstate commerce but has not done so. 
The sales of the lottery devices prohibited by the order 
(App. 24A) are in interstate commerce. The order 
prohibits nothing in intrastate commerce, whether it 
affects interstate commerce or not. 

2. It is not necessary to hold that the Wheeler-Lea 
Amendment to the Federal Trade Commission 
Act increased the Commission’s jurisdiction or did 
more than eliminate the necessity for proof of in¬ 
jury to competition in order to sustain the order 
to cease and desist. 

Petitioner argues (Brief, pp. 10-12) that the enact¬ 
ment of the Wheeler-Lea Amendment to the Federal 
Trade Commission Act on March 21,1938 (52 Stat. Ill), 
merely eliminated the necessity of proving injury to 
competitors and did not increase the jurisdiction of the 
Federal Trade Commission. This Amendment, in ad¬ 
dition to the “unfair methods of competition in com¬ 
merce” over which the original Act gave the Commis¬ 
sion jurisdiction, added the words “and unfair or 
deceptive acts or practices in commerce” (Federal 
Trade Commission Act, Sec. 5[a]; 52 Stat. Ill; 15 
TJ. S. C. A. Sec. 45). This change, the petitioner asserts, 
did not alter the fact that the Commission must prove 
injury to competitors. The point seems to be that if 
the Commission’s jurisdiction was not increased ar d if 
the Am endment merely eliminated the necessity for 
proving injury to competitors, then the Commission 
must still prove the perpetration of an act by the re - 
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spondent which is injurious to the respondent’s com¬ 
petitors, not merely unfair to the public. 

The trouble with this argument is that it was not nec¬ 
essary to prove injury to competitors before the enact¬ 
ment of the Wheeler-Lea Amendment. Federal Trade 
Commission v. Artloom Corp., 69 F. 2d 36, 38 (C. A. 3, 
1934) ; Federal Trade Commission v. Balme, 23 F. 2d 
615, 621 (C. A. 2, 1928), cert, denied 277 TJ. S. 598 
(1928) ; Sears, Roebuck and Co. v. Federal Trade Com¬ 
mission, 258 Federal 307,311 (C. A. 7,1919). Congress, 
therefore, did not amend the Act for the purpose of 
eliminating the necessity of proving injury to competi¬ 
tors. 

It was, at least before the passage of the Wheeler-Lea 
Amendment, however, necessary to prove some act in 
interstate commerce which was of such a nature that 
the Commission could infer that it would injure com¬ 
petition. This is shown by the cases last cited and by 
many others. 

In none of these cases, however, did the court have 
under consideration the rule that it is a violation of the 
Act to supply another with the means of engaging in 
unfair methods of competition in interstate commerce 
or of otherwise violating the Act. The opinions, there¬ 
fore, at first blush indicate that the required act, that is, 
the act of such a nature that the Commission may from 
it infer injury to competition, must be committed by 
the respondent in the case. The rule that it is a viola¬ 
tion of the law to supply the means of violating the Act 
excludes the possibility that it is necessary to show that 
the respondent in such a case did more than supply the 
means of violating the Act. If the respondent charged 


25 


with supplying the means, acting in interstate (Com¬ 
merce, supplies it to people who have competitors in in¬ 
terstate commerce, he, by the act of supplying, initiates 
an act on the part of his vendees, which act is of such a 
nature that the Commission may infer injury to com¬ 
petition in the vendee’s field. The Act is designed to 
prevent injury to competition, not injury to com]peti¬ 
tion in the respondent’s industry only. 

When the two rules are considered together, it is 
apparent that the rule that an act from which injury 
to competition may be inferred is met in a case where 
the charge as here is “supplying the means”, if the 
act which may be committed by the vendee is of such a 
nature that the Commission may infer that it will cause 
injury to competition in the vendee’s field. In the 11 sup¬ 
plying” cases, the rule that there must be an act f rom 
which injury to competition can be inferred logically 

and necessarily has to be that the respondent must sup¬ 
ply the means of committing an act, which act is of 

such a nature as to form the basis of an inference of 
injury to competition. 

The petitioner in this proceeding admits that it sup¬ 
plied such means and that the acts have often been 
committed (App. 16A). 

Under the rule that there must be an act from which 
injury to competition can be inferred, the vendee in 
taking advantage of the means supplied would ne ces¬ 
sarily have to commit an act from which injury could 
be inferred. If such an act were not involved in the 
vendee’s performance, the means supplied to him would 
not be a method of violating the Act. Petitioner’s 
argument really is that there must be a showing of 
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injury to competition in two separate lines of com¬ 
merce. No court has ever held this. 

The cases dealing with violation by placement of 
me an s require nothing as to the respondent except a 
showing that he supplied (see cases supra p. 13). 
The showing required as to all other facts is in the field 
of the person supplied, the vendee. 

The order, therefore, should not be set aside, even if 
the court holds that the jurisdiction of the Commission 
was not extended by the Wheeler-Lea Amendment. 

3. The fact, which the Commission concedes, that it has 
no jurisdiction over acts in intra state commerce 
merely because those acts affect interstate com¬ 
merce does not render the order to cease and desist 
invalid. 

It is true that in the past the Commission has con¬ 
tended in court that it had jurisdiction over intrastate 
acts which affected interstate commerce and that it has 
sought legislation giving it such jurisdiction (Pet. 
Brief, pp. 12-17). It is also true that Congress has not 
enacted such legislation and that the Supreme Court 
has held that the Commission does not have jurisdiction 
over such acts. The Commission, therefore, of course, 
does not claim to have such jurisdiction. Any attempts 
it has made to establish such jurisdiction have been 
made in orderly and legitimate applications to Congress 
and the courts. 

The Commission’s complaint in Bwrite Brothers v. 
Federal Trade Commission, 312 U. S. 349 (1941); In 
the Matter of Bunte Brothers, Inc., 27 F. T. C. 911 
(1938) (Pet. Brief, p. 15), charged the respondent with 
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“unfair methods of competition” only (27 F. T. C. 911, 
915). The court in the Bunte case, when it said “the 
methods of competition condemned must be used in 
interstate commerce * * *” was confining itself to the 
facts of that case. Had the complaint, as here (-AJpp. 
10A), charged only “unfair acts and practices in com¬ 
merce”, the court would have said “the unfair ^cts 
and practices must be in interstate commerce”. 

The unfair act and practice charged in this case, the 
supplying of the devices, is in interstate commerce. 
The order does not prohibit the supplying of any de¬ 
vices in intrastate commerce (App. 24A). The fact 
that the order has an incidental effect on intrastate 
commerce does not affect its validity (suprap* uf ). 

In the Bunte case (Pet. Brief, p. 15), the Supreme 
Court held that the Commission did not have juris¬ 
diction over Prostate acts which affect interstate 
commerce. The petitioner attempts to apply this rule 
to the converse situation existing in this case. Here 
the act forbidden by the order is in interstate commerce, 
but may have an effect on intrastate commerce. The 

Bunte case, therefore, is not in point. Charles A. 
Brewer & Sons v. Federal Trade Commission, 158 
F. 2d 74 (C. A. 6,1946). 1 

Since the Commission does not claim to have juris¬ 
diction over acts in intrastate commerce, merely because 
they affect interstate commerce, and has never since 
the decision in the Bunte case entered an order in such 
a case, it is not attempting to obtain power denied it 
by Congress or the courts, or disregarding their deci¬ 
sions (Pet. Brief, pp. 14-17). 
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4. Failure of Congress to enact certain legislation dis¬ 
cussed in petitioner’s brief does not show lack of 
jurisdiction in the Commission. 

The petitioner contends that the failure of Congress, 
even when urged to do so, to pass certain bills making 
the transportation of gambling devices a criminal 
offense is proof that such transportation is lawful 
(Brief, pp. 17-18). It is not necessary in order to give 
the Commission jurisdiction that the act sought to be 
prohibited be illegal under any law other than the 
Federal Trade Commission Act. Federal Trade Com¬ 
mission v. B. F. Keppel a/nd Bros., Inc., 291 U. S. 304, 
313 (1934). 

The question, therefore, still is whether the act pro¬ 
hibited by the Commission in this case is unfair because 
it supplies a means of violating the public policy of the 
United States. 

None of the bills mentioned in petitioner’s brief dealt 
with the Federal Trade Commission. None of them 
furnishes any basis for determining what the powers 
of the Commission are. There are many reasons why 
Congress might have decided not to pass these bills. 
The approval by Congress of the Brewer case (supra, 
P-17“ a -‘ i ) would indicate that at least one reason was 
that it believed that the Commission already had the 
power to stop the practices which the bills attempted 
to arrest by making them criminal acts. The fact that 
Congress may not wish to make the transportation of 
gambling devices of various kinds a crime does not 
prove that public policy favors such transportation. 
At most, it only shows that it is not the policy of Con- 
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gress to make such acts criminal. Refusal of Congress 
to make the transportation of lottery devices a crime 
cannot be construed as a repeal of the common law 
policy of the United States against the use of such 
devices in the sale of merchandise declared to exist in 
Federal Trade Commission, v R. F. Keppel and Bros., 
Inc., 291 U. S. 304, 313 (1934). None of the bills con¬ 
tained the statement that such transportation of 
gambling devices was contrary to public policy and 
therefore the failure of Congress to pass the bills cannot 
be construed as evidence that public policy approves 
such transportation. Cf. Corn Products Refining Co. 
v. Federal Trade Commission, 324 U. S. 726,734 (1945). 

The Attorney General’s letter (Pet. Brief, pp. 18-19) 
is merely an expression of his personal opinion that it 
is doubtful that, “as a matter of general policy”, it is 
wise to make the interstate transportation of gambling 
devices a crime, but that criminal legislation should be 
left to the States. Neither the defeated legislation nor 
the Attorney General’s letter throws any light on the 
question of public policy. 

No Treasury ruling or other ruling (Pet. Brief, 
p. 18) could, by the use of any language, make a ore- 
cent gum-ball machine a gambling device, in fact. The 
fact, therefore, that Congress refused to treat them as 
gambling devices throws no light on the problem. 

5. It is not essential—even under the rule expressed 
in Scientific Manufacturing Company v. Federal 
Trade Commission —to the Commission’s juris¬ 
diction that the unfair practice prohibited be in¬ 
jurious to the trade or commerce in which t}ie 


respondent is engaged. That commerce is, how¬ 
ever, affected in this case. 

Again, we agree that the unfair act forbidden by an 
order to cease and desist must he used by the respondent 
in interstate commerce in the course of his business 
(Pet. Brief, p. 21). The thing forbidden, the supplying 
of a means of violating the Act, was used in the sale 
of respondent’s [petitioner’s] goods, the punchboards 
and push cards. It was the very sale itself. The only 
cases in point which have been decided are that in the 
sale of punchboards and push cards the injury need 
not be done to the line of commerce in which the re¬ 
spondent is engaged. It is not necessary to show injury 
to the punchboard industry. Charles A. Brewer <Sc Sons 
v. Federal Trade Commission, 158 F. 2d 74 (C. A. 6, 
1946); Modernistic Candies, Inc. v. Federal Trade 
Commission, 145 F. 2d 454 (C. A. 7,1944). 

Any delay on the part of the Commission in establish¬ 
ing this principle (Pet. Brief, p. 21) is because of the 
fact that those engaged in the sale of these devices, at 
least in all cases which came to the Commission’s at¬ 
tention, followed the practice of selling the devices with 
merchandise. After the courts had repeatedly held 
that this practice violated the Act, the purveyors of 
such devices attempted to evade those decisions by 
selling the devices alone. “And we may say, no sooner 
is a lottery defined, and the definition applied to a given 
state of facts, than ingenuity is at work to evolve some 
scheme of evasion which is within the mischief, but not 
quite within the letter of the definition. But, in this 
way it is not possible to escape the laws of condemna- 
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tion, for it [the court] will strip the transaction of all 
its thin and false apparel and consider it in its very 
nakedness. It will look to the substance and not to 
the form of it, in order to disclose its real elements and 
pernicious tendencies which the law is seeking to pre¬ 
vent.’’ State v. Lipkin, 169 N. C. 265, 84 S. E. 340, 243 
(1915); People v. McPlnee, 139 Mich. 687, 103 N. W. 
174,176 (1905). 

The case of Scientific Manufacturing Company v. 
Federal Trade Commission (Pet. Brief, p. 21) on the 
facts before the court in that case held that an unfair 
act must, in spite of the Wheeler-Lea Amendment, 
affect the industry in which the respondent was en¬ 
gaged. It did not hold that the rule was applicable 
where the charge was supplying lottery devices, and 
in principle made an exception of that situation. 

The only reason the petitioner can contend that its 
interstate sale of lottery devices is not unfair to its 
industry is because petitioner and all its competitors 
in the sale of lottery devices sell exactly the same 
articles. They sell gambling devices useful for no 
other purpose, goods which are mala in se. The pur¬ 
chase price of these goods cannot be recovered. MdJltz 
v. Sax, 134 F. 2d 2, 5-6 (C. A. 7, 1943, cert denied 319 
U. S. 772 (1943), and cases cited. 

All of the competitors in this field use the same prac¬ 
tice ; they all sell goods mala in se. The Third Circuit 
did not intend to apply the rule announced to this 
situation. 

In determining what is an unfair act or practice as 
in determining what is unfair competition, we submit 
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that the answer must be given with particular reference 
to the character and circumstances of the business. 
International News Service v. Associated Press, 248 
U. S. 215, 236 (1918); Lone Ranger Inc. v. Cox, 124 
F. 2d 650, 653 (C. A. 4,1942). 

Petitioner does not argue that its acts are not unfair, 
nor could it. It places itself on the narrow legal ground 
that in selling goods mala in se it is not unfair to the 
punchboard and push card industry because all of the 
members of that industry engage in the same question¬ 
able practice. 

Before announcing the rule in the Scientific case on 
which petitioner relies, the Judges of the Third Circuit 
made it clear that one of the purposes of the Wheeler- 
Lea Amendment was to obviate the necessity of proving 
injury to competition where l ' 1 all competitors in a 
particular trade made use of the same practices” 
[Opinion, p. 643]. Then the court, again before an¬ 
nouncing the rule on which petitioner relies, held that 
“* * * the effect of the Amendment was so to broaden 
the Commission’s jurisdiction as to enable it to act 
where only the public interest was adversely affected 
by the unfair practices” (Opinion, p. 643). 

Although the court held that one purpose of the 
Amendment was to eliminate the proof of injury to 
competition in cases where all members of the industry 
made use of the same practices, it said that “ nonethe¬ 
less it was still the unfair acts of traders in the affected 
commerce that the Commission was empowered to en¬ 
join” (Opinion, p. 643). This obviously means that 
if all the vendors of woolen underwear made the iden¬ 
tical misrepresentation concerning their products, that 


33 


is engaged in the same unfair practice, the Commission 
could nevertheless restrain them. By engaging in the 
identical practice, they do not harm each other or com¬ 
petition, but they do affect their industry by inducing 
the public to buy woolen underwear. 

So the petitioner in this case does not harm other 
members of the punchboard industry or competition in 
that industry, since they all engage in the same practice. 
But the petitioner, like all the other members of the 
industry, does affect the punchboard industry by in¬ 
ducing people to buy punchboards. They all do this 
by the unfair act of supplying others with a means of 
violating the Federal Trade Commission Act. This; is 
contrary to public policy. The supplying of goods 

mala in se is just as unfair as a misrepresentation con¬ 
cerning legitimate goods. 

The court could not have meant that the Commission 
could restrain one unfair act of an otherwise legitimate 
industry, but could not restrain an unfair act which is 
the only act of an industry—that the law was applicable 
to industries unfair in some acts but not to industries 
unfair in their entirety. 

It is well settled that a conspiracy among some of 
the members of an industry to suppress competition 
is a violation of Section 5 of the Federal Trade Commis¬ 
sion Act. It is an unfair method of competition. 
Triangle Conduit and Cable Co. v. Federal Trade Com¬ 
mission, 168 F. 2d 175 (C. A. 7,1948), aff’d 336 U. S. 
956 (1949). 

According to the Scientific case, before the enact¬ 
ment of the Wheeler-Lea Amendment, if all of the 
members of the industry had been engaged in the same 
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conspiracy, an order could not have been entered be¬ 
cause there would have been no injury to competition. 
The Amendment was intended, as the Scientific case 
holds (Opinion, p. 643), to take care of this kind of 
situation where all the members of the industry are 
guilty of the same practice. If petitioner’s argument 
as to the meaning of the Scientific case is correct, it 
would follow that under the Wheeler-Lea Amendment 
the Commission would still be powerless to halt a con¬ 
spiracy in which all of the members of an industry 
participated. Yet, such a conspiracy affects the in¬ 
dustry, for example, by keeping prices high in that 
industry. The conspiracy is even more unfair to the 
public than it would be if only some of the members 
of the industry engaged in it. This illustrates the 
fact that the Scientific case means that the industry 
in which the act is committed need not be harmed. It is 
sufficient if that industry is affected and if the act 
is contrary to the public interest (Opinion, p. 643). 
“The change effected by the Amendment lay in the 
fact that the Commission could thenceforth prevent 
unfair or deceptive acts or practices in commerce which 
injury affected the public interest alone, while under 
the original Act the Commission’s power to safeguard 
the public against unfair trade practices depended 
upon whether the objectionable acts or practices affected 
competition.” [Italics supplied.] 

Petitioner errs in treating the holding of the Scien¬ 
tific case that the act must be in the affected industry 
as meaning that the harm must be done to that industry. 
The Scientific case holds that it is sufficient if the in¬ 
dustry is affected and if the injury is to the public. 
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The Sixth Circuit thought that perhaps the Scientific 
case could be distinguished on other grounds and if not 
refused to follow it. Charles A. Brewer & Sons v. 
Federal Trade Commission, 158 F. 2d 74 (C. A. 6,1946). 

We cannot agree with all that is said in the Scientific 
case, but believe that it is easily distinguishable on the 
facts. Congress has required under the Wheeler-Lea 
Amendment only that the act be committed in inter¬ 
state commerce and that it be unfair. It has not said 
that it must be unfair to any industry. The primary 
purpose of the Federal Trade Commission Act before 
and since the Amendment has always been held to be 
the protection of the public, and public interest may 
exist although the practice deemed unfair does not 
violate any private right. Federal Trade Commission 
v. Klesner, 280 U. S. 19, 27 (1929); Gimbel Brothers v. 
Federal Trade Commission, 116 F. 2d 578, 579 (C. A. 2, 
1941); Gulf Oil Corp. v. Federal Trade Commission, 
150 F. 2d 106, 108 (C. A. 5, 1945); cf. Royal Baking 
Powder Co. v. Federal Trade Commission, 281 F. 74|r, 
752 (C. A. 2,1922). 

Since deciding the Scientific case, the Third Circuit 
has said 

The jurisdiction of the Commission in cases df 
unfair trading is recognized, regardless of whether 
it is the public in general, or a particular class of 
competitors, whose interest demands the suppres¬ 
sion of the practice complained of. Perloff v. 
Federal Trade Commission, 150 F. 2d 757, 759 (O. 
A. 3,1945). 

It is only necessary to show that there is an act in 
interstate commerce inimical to the public interest. 
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Progress Tailoring Co. v. Federal Trade Commission, 
153 F. 2d 103, 105 (C. A. 7, 1946). 

If the petitioner’s interpretation of the Scientific 
case is applicable to the case at bar, it is in conflict on 
the facts with the decision of the Circuit Court of Ap¬ 
peals for the Seventh Circuit in Modernistic Candies, 
Inc. v. Federal Trade Commission, 145 F. 2d 454 (C. A. 
7,1944) and with the decision of the Sixth Circuit in 
Charles A. Brewer & Sons v. Federal Trade Commis¬ 
sion, 158 F. 2d 74 (C. A. 6, 1946). Where the Circuit 
Courts are in disagreement, we deem it proper to urge 
that if this court’s decision is to be based on precedent, 
the court should follow that authority which enables 
the Commission to prevent the violation of public policy 
involved in the sale of merchandise by means of lot¬ 
teries. If the Scientific case as petitioner interprets 
it is controlling in this case, the Commission can never 
check the evil at its source and therefore can arrest 
the practice only from time to time in a most ineffective 
manner. 

Even if the court accepts the Scientific case as correct 
in principle, we do not believe that it is applicable to 
the case at bar. 

In the Scientific case, the petitioner sold pamphlets 
in which he expressed his opinion as to the dangers 
involved in the use of aluminum cooking utensils. His 
expressed opinion, however erroneous, was honest 
(Opinion, p. 644). He dealt in opinions and no more 
(Opinion, p. 644). He sold those opinions to anyone 
who wanted to buy them, including members of the 
public and by chance to manufacturers of non-alumi¬ 
num cooking utensils. Only about 20% of the pam- 
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phlets, however, came into the hands of manufacturers 
or distributors of non-aluminum cooking utensils 
(Opinion, p. 641). There was no finding that e^en 
those pamphlets which went into the hands of dealers 
in non-aluminum utensils were placed there by the 
petitioner with the intention that the pamphlets should 
be used as an unfair or other method of competition 
or should play any part in the sale of his vendees’ goojls. 
In fact, the Commission found that the petitioner Uas 
engaged in writing and distributing the pamphlets “for 
sale and distribution to the public”, 32 F. T. C. 493, 

499 (1941), thus negativing the idea that petitioiier 
was in the business of placing an unfair method of com¬ 
petition in the hands of others, although the Commis¬ 
sion did find that some pamphlets were in fact sold 
to dealers in non-aluminum utensils, 32 F. T. C. 493, 

500 (1941). 

Clearly, therefore, the petitioner in the Scientific 
case was in no way connected with the cooking utensil 
business. Whatever unfair use that industry made of 
his pamphlets was strictly the act of the cooking utensil 
industry. There is no public policy against the expres¬ 
sion of an honest opinion to any person or to any in¬ 
dustry. If some person or industry takes advantage 
of an honest, though erroneous, opinion for the purpose 
of committing a fraud or violating public policy, there 
is no authority which say£ that the author of the opinion 
is particeps criminis with the perpetrator of the fraud. 
Clearly, the author of the opinion as to the dangers he 
believed connected with aluminum cooking utensils 
was in no way connected with any business. 1 ‘ The peti¬ 
tioner Force dealt in opinions and no more” (Opinion, 
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p. 644). It is on the fact that the petitioner in the Scien¬ 
tific case was in no way connected with any business 
that the decision in that case is based. The court, 
under the facts of that case, held that the Commission 
could not restrain an unfair act in interstate commerce 
unless that act, in addition to being unfair and in inter¬ 
state commerce, affected the trade in which it was per¬ 
petrated, 124 F. 2 d 640, 644. Therefore, if it appears 
in the case at bar that the petitioner is engaged in a 
trade affected by its unfair acts in interstate commerce, 
the Scientific case is inapposite. As we have already 
shown (supra* *-* 3 ), petitioner’s act does affect though 
it does not harm the punchboard industry. 

It also affects the industry in which petitioner is 
engaged in another way. The case now before the 
court presents an entirely different set of facts from 
those found in the Scientific case. The unfair act which 
the order to cease and desist in the case at bar forbids 
is “‘ selling or distributing in commerce, as ‘commerce’ 
is defined in the Federal Trade Commission Act, push 
cards, punchboards, or other lottery devices, which are 
to be used or may be used in the sale or distribution of 
merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme ’ ’ (App. 24A). Unlike 
the pamphlets in the Scientific case, the petitioner’s 
lottery devices are not sold to the public at large, but 
to merchants who use them for selling other goods. 

In selling gambling devices to other dealers, the peti¬ 
tioner is particeps criminis in the sale of merchandise, 
“a criminal partner to gamblers”. Maltz v. Sax, 134 
F. 2d 2, 5 (C. A. 7, 1943), cert, denied 319 U. S. 772 
(1943); Modernistic Candies, Inc. v. Federal Trade 
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Commission, 145 F. 2d 454, 455 (C. A. 7,1944) ; Atkin¬ 
son v. Sapovits, 87 Pa. Super. 376, 377 (1926) ; cf. Deer 
v. Federal Trade Commission, 152 F. 2d 65 (C. A. 2, 
1945); Advance Whip & Novelty Co. v. Benevolent 
Order of Elks, 106 Yt. 72,170 A. 95,97 (1934). 

The sale of the punchboards is so intimately con¬ 
nected with the sale of the merchandise by means of 
the punchboards as to be inseparable from it. George v. 
Wm . C . Johnson Candy Co., 19 Ohio App. 137, 146 
(1924). 

The ease now before the court is not one of that 
class in which it is held that a recovery may be had in 
an action on contract for the price of goods sold, even 
though the vendor knew that they were to be used for 
an illegal purpose. The goods involved here are mala 
in se. Here, since the devices sold have no other prac¬ 
tical purpose than sale of merchandise by means of a 
lottery, and since the petitioner designed the devices 
for that purpose (App. 14A, 21A), the petitioner aids 
in the final sale of the merchandise knowingly ana 
purposely. This assistance is an integral part of the 
petitioner’s business. 

Legally, therefore, petitioner is engaged in the sale 
of merchandise by means of lottery devices. Its busi¬ 
ness consists of selling gambling devices and merchan¬ 
dise and both operations are part of one trade. This 
is not altered by the fact that petitioner does not 
receive direct profits from the sale of the merchandise 
That part of its business which consists of selling the 
lottery devices is as dependent upon the sale of the 
merchandise by means of gambling devices, as the sale 
of the merchandise is dependent upon the supplying 
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of the devices. It must be inferred from this record 
that that part of petitioner’s business which consists 
of selling lottery devices would collapse if the devices 
were not used in the sale of merchandise. These are 
not two separate businesses, but one business consist¬ 
ing of two inseparably intertwined parts. The rule of 
particeps criminis applicable to those who sell lottery 
devices should not be relaxed since the only effect of 
such a relaxation would be to allow the petitioner to 
continue to supply a means of violating public policy. 
In defense of public policy, the doctrine should be 
rigidly applied. The act which the order to cease 
and desist restrains therefore legally does affect the 
trade in which the petitioner is engaged in two ways 
and therefore the Scientific case is inapposite. 

Furthermore, the petitioner in the Scientific case was 
not even engaged in commerce. He was engaged in 
the distribution of propaganda. He was no more en¬ 
gaged in commerce than a church which sells religious 
tracts. If he were in competition, it would have to 
be with someone distributing pamphlets which disputed 
his ideas, or who sold pamphlets agreeing with him. 
Polemics, we submit, is not commerce, nor was the Fed¬ 
eral Trade Commission created to decide disputes com¬ 
ing under that head. In the Scientific case, there was 
no commerce to be affected. In the punchboard in¬ 
dustry, there is a very flourishing commerce in material 
goods which is affected. 
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6. The Commission’s order is based on the decisions of 
the courts, not on a theory. 

Petitioner asserts (Brief, p. 25) that the Commis¬ 
sion’s theory of jurisdiction lacks sound legal ba^is. 
We have already cited the cases on which the ordeJ is 
based. At this point, petitioner neglects most of those 
cases and attempts to distinguish the others. The 
assertion that the principles announced in the cases 
which petitioner does mention are obiter dicta is totally 
gratuitous and untrue (Brief, p. 25). 

The Winsted Hosiery case (Pet. Brief, p. 25) is one 
of those cited by the Seventh Circuit in support of its 
holding that “It is clearly established that one who 
places in the hands of another a means of * * * com¬ 
peting unfairly in violation of the Federal Trade Com¬ 
mission Act is himself guilty of a violation of the Ac ;.” 
Jack Gaiter v. Federal Trade Commission, 186 F. 2d 
810, 813 (C. A. 7, 1951). 

The Modernistic case (Pet. Brief, p. 25) has decided 
the very question involved here. It is difficult to under¬ 
stand petitioner’s statements (Brief, pp. 25, 26) that 
none of these cases involved punchboards or push cards 
since the Modernistic case dealt with nothing else. 

The Winsted case (Pet. Brief, p. 25) dealt with gocds 
which had been misbranded by the shipper. Because 
of the misbranding, it was an unfair act to transmit 
them in interstate commerce thus marked. Petitioner 
says (Brief, p. 26) “The fraud was inherent in ihe 
competitor’s goods as thus labeled by him”. That is, 
the goods as branded had become unlawful as they 
traveled in interstate commerce. Without the neces- 
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sity of branding, the same type of fraud is inherent 
in petitioner’s goods by their very nature. The result 
is the same. Both the branded goods and the lottery 
devices furnish the vendee with a means of diverting 
trade from others unfairly in a manner contrary to 
public policy. In fact, as petitioner concedes (Brief, 
p. 26), the Keppel case holds that when the thing 
supplied is of such a nature as to enable the vendee to 
sell goods by lot or chance, the supplier is a violator 
of the Act. Petitioner’s goods have no other use or 
purpose. In the Modernistic case, the court, as we have 
pointed out, made it certain that the sale of chewing 
gum was not involved (Pet. Brief, p. 26). That case, 
as well as the Brewer case, made it clear that the prin¬ 
ciples of the Winsted case and the Keppel case were 
applicable to the exact situation in which petitioner 
finds itself. The practice forbidden by the order (App. 
24A), the transmission of the goods in interstate com¬ 
merce, is in the trade in which petitioner and its com¬ 
petitors are engaged (Pet. Brief, p. 26). Petitioner 
concedes that the Sixth Circuit has so held (Brief, 
p. 27). 

7. The findings, conclusion, and order of the Commis¬ 
sion are in conformance with law and are sup¬ 
ported by the record. 

(a) The petitioner’s practice is (1) unfair, 
(2) in interstate commerce, (3) used by the peti¬ 
tioner, and (4) the proceeding is in the public 
interest. 

We agree with the petitioner that the act banned 
by the Commission’s order must be (1) unfair or 
deceptive, (2) committed in interstate commerce, 
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(3) used by the respondent, and (4) that the proceed¬ 
ing must be in the public interest (Pet. Brief, p. 27). 
The unfair act or practice with which petitioner is 
charged is not “the sale of merchandise by lot o:: 
chance” (Pet. Brief, p. 27), but the fact that “thus 
the respondent [petitioner] supplies to and places i]ji 
the hands of others the means of conducting lotteries, 
gift enterprises or games of chance in the sale and 
distribution of merchandise to the consuming public” 
(App. 22A). 

The Commission has found that petitioner makes its 
sales in interstate commerce (App. 20A-21A) and that 
it thus supplies others the means of conducting lot¬ 
teries in the sale of merchandise (App. 22A). It is 
the supplying of the means which is the unfair ae|: 
charged. The devices were supplied in interstate com¬ 
merce. The Commission, therefore, clearly found that 
the petitioner used the unfair act in interstate comr 
merce (Pet. Brief, p. 27). 

The finding that the sale of merchandise later b^ 
means of punchboards or push cards is contrary to 
public policy (App. 23A) is merely a finding of the 
reason that the sale of the punchboards themselves in 
interstate commerce is an unfair act (Pet. Brief, 
p. 28). We agree that the question of public interest 
is subject to judicial review (Pet. Brief, p. 28). The 
finding that the proceeding is in the interest of the 
public (App. 20A) need not, as petitioner seems to 
believe, be based upon the testimony of witnesses oif 
on an admission by the petitioner that it is in the public 
interest (Pet. Brief, pp. 28-29). The public interest 
may be inferred from all of the facts established and 


found. The Commission may draw inferences not 
only from facts proved and stipulated, but also from 
obvious facts not of record (supra, p. 10). 

An inference may be based on a number of estab¬ 
lished facts without violating the rule that an inference ' 
cannot be based upon an inference (Pet. Brief, p. 29). 
The admitted facts show that petitioner is supplying 
others with a method of selling goods by means of a 
lottery. The admitted facts are “reliable, probative 
and substantial evidence” (Pet. Brief, pp. 28-29). If, 
as we contend, the petitioner’s practice is unfair, it is 
in the public interest to eliminate that practice by any 
legal method. Although it may not be contrary to the 
public policy of some States or cities (Pet. Brief, 
p. 36) to use punchboards in the sale of merchandise, 
the policy of the United States (cases cited supra, 
p. 13) is not altered by that fact. The interest of the 
public in preventing an act which leads to the viola¬ 
tion of the public policy of the United States and to an 
unfair diversion of trade in commerce cannot be said 
to be an insubstantial interest (Pet. Brief, p. 29). 

The statement that it cannot be to the interest of 
the public for an administrative agency to assume 
powers not delegated to it by Congress (Pet. Brief, 
p. 29) assumes the entire question at issue. If the 
supplying of the devices in interstate commerce is an 
unfair act within the meaning of the statute, the Com¬ 
mission has not assumed any powers not delegated to it. 
If it is not an unfair act, the order cannot stand. The 
same question remains, therefore, has the petitioner 
committed an unfair act? 


It is not necessary to show that an act was criminal 
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(Pet. Brief, p. 29) to make it an unfair act. The 
Commission has not found that the petitioner’s act in 
interstate commerce is criminal (Pet. Brief, p. 29). 
The Commission does not claim to have jurisdiction 
over the sales in intrastate commerce which it found 
were in violation of criminal laws (App. 23A). It did 
not find that petitioner’s practices were criminal or 
in violation of criminal iaws. It found (App. 23A) 
that the sales by petitioner’s vendees violated “criminal 
laws”, not necessarily the criminal laws of the United 
States or of all the States. Petitioner admits that at 
least in eleven States the use of punchboards is pro¬ 
hibited (Brief, p. 36). 

The important thing is that the Commission has 
found (App. 23A) that all such intrastate sales are 
contrary to the public policy of the United States. 
Although the Federal Trade Commission cannot en¬ 
force this policy in the case of intrastate sales, it can, 
because of its limited control over interstate commerce, 
arrest the supplying of the means of violating ihe 
policy. 

In such instances as the intrastate sales violate ihe 
criminal laws of the States, it is in addition contrary 
to the public policy of the United States, we submit, 
to permit the use of the channels of interstate com¬ 
merce for the purpose of supplying means of violating 
the criminal laws of those States. 

(b) The findings of the Commission are 
ported by the pleadings and the admissions in 
answer. 

Petitioner argues (Brief, p. 30) that the 
sion’s finding of public interest is unproved 
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it denied such public interest. This, again, raises the 
same question, were petitioner’s acts in interstate com¬ 
merce unfair within the meaning of the Act? If so, 
it is in the public interest to ban those acts. Peti¬ 
tioner’s admission that by these acts it furnished to 
others engaged in supplying different merchandise in 
interstate commerce “means and instrumentalities 
which can be, and often have been, used by them for 
engaging in unfair methods of competition in inter¬ 
state commerce within the intent and meaning of the 
Federal Trade Commission Act” (App. 16A) is proof 
positive that it is in the public interest to suppress 
these practices. 

Next, petitioner argues (Brief, p. 30) that there is no 
evidence that among the push cards and punchboards it 
has supplied to dealers in other merchandise are many 
which are designed for use in the sale and distribution 
of merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme (App. 21A), 
because there is no direct admission that they were de¬ 
signed for such use. 

The petitioner, however, admits that the devices it 
sold were so prepared and arranged as to involve games 
of chance, gift enterprises, or lottery schemes when 
used by retailers in making sales of merchandise to the 
public (App. 13A), then that all of its devices involve 
the same chance or lottery features (App. 13A). It 
admits the detailed description of the devices and the 
way they are used (App. 13A-14A), from which it must 
be inferred that they are designed for this purpose. 

Then petitioner argues (Brief, pp. 30-31) that the 
finding (App. 21 A), “The articles of merchandise are 


thus distributed to the consuming or purchasing public 
wholly by lot or chance”, goes beyond its admission be¬ 
cause the italicized words do not appear in its answer. 
Petitioner concedes that the goods are sold to retailers’ 
customers by lot or chance (Brief, p. 31). Retailers’ 
customers are members of the purchasing public. Peti ¬ 
tioner admits that the devices have no other use and are 
only used for this purpose (App. 22A). It follows nec¬ 
essarily that when goods are sold by means of these del- 
vices, such goods are sold wholly by lot or chance to the 
consuming public. 

Petitioner next asserts (Brief, p. 31) that the Com¬ 
mission’s finding (App. 22A) that “the only use to be 
made of said push cards and punchboard devices, anc. 
the only manner in which they are used, by the ultimate 
purchasers thereof is in combination with other mer ¬ 
chandise * * *”, because in its answer (App. 14A) 
petitioner preceded these exact words with the word^ 
“in the case of push cards and punchboards supplied by 
respondent [petitioner] to persons, firms and corpora ¬ 
tions who or which accompany their other merchandise; 
by such push cards or punchboards”. That is, peti¬ 
tioner asserts, the admission in the answer confined the 
designated push cards and punchboards to those sup¬ 
plied to persons and concerns which accompany the 
boards with other merchandise. But petitioner also ad¬ 
mitted (App. 13A), and the Commission found (App. 
21 A), that all of petitioner’s devices involve the same 
lottery features. The ‘ ‘ said push cards and punch- 
board devices” which the Commission dealt with in the 
finding to which petitioner objects had already been 
described fully in the same paragraph, including all 
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others of the same nature as those supplied to persons 
who accompany the devices with merchandise (App. 
21A-22A). It appears, therefore, that the said devices 
include those which are sold to “dealers in other mer¬ 
chandise’’ and all other boards and cards since all ad¬ 
mittedly are the same, and that “the articles of mer¬ 
chandise” are distributed to the consuming or pur¬ 
chasing public by means of the push cards or punch- 
boards (App. 21A). 

If they also supplied to others who do not use the 
devices, the sale is nevertheless a violation of the law 
since it is not necessary to show that the devices were 
ever used. Jaffe v. Federal Trade Commission, 139 F. 
2d 112 (C. A. 7,1943), cert, denied 321 U. S. 191 (1944). 

They could be used. The purpose of the Act is to pre¬ 
vent, not merely to halt, undesirable practices. Fed¬ 
eral Trade Commission v. Raladam Co., 316 U. S. 149, 
152 (1942 ); Fashion Originators Guild v. Federal 
Trade Commission, 312 U. S. 457, 466 (1941). 

The complaint alleged (Pet. Brief, p. 32) “The re¬ 
spondent thus supplies to and places in the hands of, 
said persons, firms or corporations the means of, and 
instrumentalities for, engaging in unfair methods of 
competition and unfair acts and practices within the 
intent and meaning of the Federal Trade Commission 
Act” (App. 9A). The Commission found “Thus the 
respondent supplies to and places in the hands of others 
the means of conducting lotteries, gift enterprises or 
games of chance in the sale and distribution of mer¬ 
chandise to the consuming public” [Italics supplied] 
(Pet. Brief, p. 33; App. 22A). 
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Petitioner asserts (Brief, p. 32) that this finding is 
not supported by the admissions in Paragraph Four of 
the amended answer (App. 16A). This paragraph of 
the amended answer admits that petitioner’s sale of 
push cards and punchboards to persons, firms, and cor¬ 
porations engaged in supplying other merchandise in 
interstate commerce supplies them, the vendees, means 
which can be and often have been used for conducting 

T 

lotteries in the sale of their merchandise. Then it ad¬ 
mits that the respondent thus supplies to them (the 
persons, firms, and corporations engaged in supplying 
other merchandise in interstate commerce) and places 
in their hands means which can be, and often have 
been, used by them in engaging in unfair methods of 
competition in interstate commerce (App. 16A). 

Petitioner’s objection seems to be that it only admit¬ 
ted that it supplied to and placed in the hands of per ¬ 
sons engaged in supplying other merchandise in inter¬ 
state commerce, means which can he and often have 
been used for engaging in unfair methods of competi¬ 
tion in interstate commerce. This admission is suffi¬ 
cient to justify the Commission in restraining peti¬ 
tioner from placing the same means in the hands of 
retail dealers and others because of the closely related 
nature of the practices see supra p. 5). We submit, 
however, that on the whole record it clearly appears: 
that the devices are also supplied to others than persons: 
engaged in supplying other merchandise in interstate 
commerce. 

Lastly, petitioner objects (Brief, p. 33) to the find¬ 
ing 11 Thus respondent [petitioner] supplies to and. 
places in the hands of others the means of conducting 
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lotteries, gift enterprises or games of chance in the sale 
and distribution of merchandise to the consuming pub¬ 
lic.’’ [Italics supplied] (App. 22A). 

The italicized word thus , of course, refers to the 
method already described, by which petitioner places its 
devices in the hands of others. The preceding findings 
show that “others” includes the retail dealers who ulti¬ 
mately use the devices and the interstate dealers who 
make up the assortments of merchandise and devices. 
These findings show that petitioner thus supplies the 
means of conducting a lottery indirectly to the retailers 
and directly to the persons who make up the assort¬ 
ments. The supplying of the means directly was itself 
a violation of the law even though these vendees them¬ 
selves did not operate the devices but passed them on to 
others who did. Jaffe v. Federal Trade Commission, 
supra, 139 F. 2d 112 (C. A. 7, 1943), cert, denied 321 
U. S. 791 (1944). 

(c) The prohibitions against distributing other 
lottery devices which “may be used” in the sale 
or distribution of merchandise is not objectionable. 

The fact that one of the Commissioners objected to 
the form of the order is not controlling. The question 
before the court is the validity of the order entered by 
the Commission (Pet. Brief, p. 33). 

The order speaks of “push cards, punchboards, or 
other lottery devices which are to be used or may be 
used in the sale or distribution of merchandise to the 
public by means of a game of chance, gift enterprise or 
lottery scheme” (App. 24A). 

If the devices sold are of such a nature that they may 
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be used for the purpose mentioned, the petitioner will 
violate the order by supplying them whether they art 
actually used or not. 

But the order does not include everything which may 
possibly be used for that purpose. It is possible to con¬ 
strue the words “may be” as expressing either possi¬ 
bility or probability. The phrase is to be construed 
with reference to the situation. 57 0. J. S. 460. 

The court, if possible, will construe the words in such 
a way as to sustain the order (supra p. 10). It wil'. 
not construe them in such a way as to render the order 
absurd or ridiculous or contrary to the public interest 
To construe the words “may be used” as employed in. 
this order as meaning any device which can possibly be 
used as a lottery or game of chance would render the 
order absurd and ridiculous and contrary to the public 
interest. “Ingenious persons with time on their hands, 
can contrive to make anything an instrument for gam¬ 
bling”. Stirling Distributors, Inc. v. Keenan, 38 A. 2d 
570, 571 (N. J. Eq. 1944), affd. 39 A. 2d 79 (1944). If 
given the construction for which petitioner contends, 
the order would forbid the shipment of a box of matches 
which could possibly be used for gambling. 

The trend of the modern decisions is to interpret th(fc 
phrase “may be” in a situation where that construc¬ 
tion can be adopted as meaning “may probably be”, 
Pennsylvania Railroad v. Interstate Commerce Comt 
mission, 66 F. 2d 37, 38-39 (C. A. 3, 1933), aff’d. 291 
U. S. 651 (.1934) ; Peck Manufacturing Co. v. General 
Motors Corp., 80 F. 2d 641, 644 (C. A. 7, 1935), aff’d^ 
299 U. S. 3 (1936). 

When the phrase “may be used” is applied to 
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gambling devices, it means not any device which may 
possibly be used for gambling, but devices which stimu¬ 
late the gambling instinct and are normally and com¬ 
monly used for gambling. Stirling Distributors, Inc. 
v. Keenan , 38 A. 2d 570, 571 (N. J. Eq. 1944), aff’d 
39 A. 2d 79 (1944). 

The Commission’s order applies only to 4 ‘other lot¬ 
tery devices” which are of such a nature as to incite 
the gambling instinct and are normally and commonly 
used in the sale or distribution of merchandise to the 
purchasing public by means of a game of chance, gift 
enterprise, or lottery scheme. 

As Congress approved the Brewer case in other re¬ 
spects (supra pp. 19-22), it also approved this form of 
order. At hearings on the bill (S. 3357) before the 
House Committee on Interstate and Foreign Commerce, 
a member of the Commission’s staff who testified read 
the form of order approved by the Sixth Circuit in the 
Brewer case including the words “punchboards, push 
cards or other lottery devices which are to be used or 
may be used in the sale or distribution of merchandise 
to the public by means of a game of chance, gift enter¬ 
prise or lottery scheme.” (Hearings before the Com¬ 
mittee on Interstate and Foreign Commerce of the 
House of Representatives on S. 3357, H. R. 6736, 81st 
Cong. 2d Sess., page 74). 

8. The petitioner’s acts and practices are within the 
jurisdiction of the Federal Trade Commission. 

There is no evidence that petitioner itself sells mer¬ 
chandise to the public directly by means of its punch- 
boards or push cards (Pet. Brief, pp. 34-35). Peti- 
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tioner admits, however, that it supplies the punchboards 
and push cards both to manufacturers and dealers 
(Answer, paragraph two, App. 13A). It admits that 
these punchboards and push cards are so prepared and 
arranged as to involve games of chance, gift enterprises, 
or lottery schemes when used by the retail dealers in 
making sales of merchandise to the public (Answer, 
paragraph two, App. 13A). It admits that the only 
use to be made of the push cards and punchboards and 
the only manner in which they are used by the ultimate 
purchaser is in the distribution of merchandise by lot 
or chance, and that the ultimate purchasers are thus 
enabled to sell or distribute other merchandise by means 
of lot or chance (App. 14A). Petitioner admits that 
its sales of the devices to the persons who supplied 
other merchandise in interstate commerce to be used 
with the boards and cards places in their hands “means 
which can be and often have been used for conducting 
lotteries, games of chance or gift enterprises in the sale 
and distribution of their merchandise” (App. 16A). 
The petitioner admits that it thus supplies to them 
means -which can be used and often have been used by 
them for engaging in unfair methods of competition 
within the meaning of the Federal Trade Commission 
Act (Answer, paragraph four, App. 16A). This ad¬ 
mission means that there is only one possible decision 
of the case. (See cases, supra pp. 14-15). 

This admission would settle the case even if, as peti¬ 
tioner asserts (Brief, p. 35), push cards and punch- 
boards were “legitimate trade items”. They are not 
legitimate trade items, however, but are “ gambling 
devices pure and simple”. Feitter v. Harrison, 126 


F. 2d 449,451 (C. A. 7,1942) ; Maltz v. Sax, 134 F. 2d 2, 
4 (C. A. 7, 1943), cert, denied 319 U. S. 772 (1943); 
George v. Wm. C. Johnson Candy Co,, 19 Ohio App. 137, 
146 (1924). 

The sale of merchandise by means of lottery or other 
gambling devices is contrary to the public policy of 
the United States, whether criminal statutes are vio¬ 
lated or not. Federal Trade Commission v. R. F. Kep- 
pel and Bros., Inc., 291 U. S. 304, 313 (1934). 

The Commission does not contend that the sale or 
shipment of punchboards or push cards in interstate 
commerce is illegal under any law of the United States 
except the Federal Trade Commission Act, although 
petitioner admits that their use later by the ultimate 
purchasers is forbidden by the laws of at least eleven 
States (Brief, p. 36). To sustain an order of the Fed¬ 
eral Trade Commission, it is not necessary to show that 
the act prohibited by the order is forbidden by any law 
other than the Federal Trade Commission Act. Fed¬ 
eral Trade Commission v. R. F. Keppel and Bros., Inc., 
291 U. S. 304, 313 (1934). “No one can lawfully do 
that which tends to injure the public or is detrimental 
to the public interest.” A. C. Frost and Co. v. 
Coeur D'Alene Mines Corp., 312 U. S. 38, 44 1940). 
An act which is immoral or unethical is unlawful 
although it may not be actually illegal. State v. 
Whealey, 5 S. D. 427, 59 N.W. 211, 212 (1894); Mc- 
Candless v. Bessemer Steel Co., 152 Pa. St. 139, 25 A. 
579, 585 (1893). “Many acts are unlawful for which no 
affirmative penalty is enacted, or against which no re¬ 
dress of law is possible.” Stephens v. Ohio Telephone 
Co., 240 F. 759, 773 (N. D. Ohio, 1917). 
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When petitioner argues (Brief, pp. 35-37) that 
punchboards are legitimate articles of commerce, it 
means that they are not forbidden by positive legisla¬ 
tive enactment making their use criminal. Dice, play¬ 
ing cards, and game cocks (Pet. Brief, pp. 35-37) are 
entirely different from punchboards and push cards. 
They may be used for gambling, but they are not cus¬ 
tomarily used in selling goods to the public. Petitioner 
admits that the only manner in which its devices are 
used is in the sale of merchandise to the public (App. 
14A). 

None of the cases cited by petitioner (Brief, p. 35) 
holds that the sale of goods by means of gambling de¬ 
vices is lawful or that such sales or the supplying of 
the means for such sales does not violate the public 
policy of the United States. For example, in Stockton 
v. United States, 205 F. 462 (C. A. 7, 1913), the court 
held that marked cards and loaded dice were lawful 
objects of commerce. The court in that case was con¬ 
struing Section 215 of the Penal Code (25 Stat. 873; 
18 U. S. C. A. 338). In doing so, it held that one who 
had mailed a catalog featuring loaded dice and marked 
cards had not by that act of mailing devised a scheme 
to defraud and therefore was not guilty of a crime 
within the meaning of that act. The court said that 
loaded dice and marked cards were lawful objects of 
commerce. This was, of course, true since there was 
no statute forbidding their sale or transportation. But 
this is far from holding that their sale and transporta¬ 
tion are fair or accord with the public policy of the 
United States. Later, the same court in Naponiello v. 


United States, 291 F. 1008 (C. A. 7,1923), appeal dis¬ 
missed 267 U. S. 577 (1925), in construing the same 
statute, held that it was not violated by sending a black- 
hand letter through the mails for the purpose of ex¬ 
torting money. It does not follow that the use of the 
mails for the extortion of money by means of black- 
hand letters is fair or is in accord with public policy. 
Neither the Stockton case nor the others cited by peti¬ 
tioner (Brief, p. 35) throw any light on the question 
of the fairness of petitioner’s act in interstate com¬ 
merce within the intent and meaning of the Federal 
Trade Commission Act. 

The Commission’s case is that the petitioner acts 
unfairly within the meaning of the Federal Trade 
Commission Act by selling in interstate commerce and 
supplying to others the means of volating the public 
policy of the United States and the means of engaging 
in unfair competition which petitioner admits it does 
(App. 16A). 

If and when the Commission restrains someone from 
using game cocks, cards, or dice for the same purpose 
(Pet. Brief, pp. 35-37), it will be time enough for the 
courts to determine whether it has the power to do so. 
That question is not now before the court. Petitioner’s 
devices have no other purpose than the sale of merchan¬ 
dise by lot or chance (Findings, paragraph three, App. 
2A; Amended Answer, paragraph two, App. 14A). 
Game cocks, dice, and playing cards are customarily 
used for other purposes although they might possibly 
be used as a method of selling merchandise. There is 
no evidence that they are ever shipped in interstate 
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commerce or used for the purpose of creating an unfair 
method of competition. 

There is no evidence that the lotto games which peti¬ 
tioner, a corporation (App. 12A), or its counsel used 
in the innocence of childhood were intended or used as 
a means of violating the Federal Trade Commission 
Act (Pet. Brief, p. 36). Grandma, whatever her in¬ 
discretions (Pet. Brief, p. 36) as she shouts with glee 
over her game of bingo, is beyond the jurisdiction of 
the Federal Trade Commission. The same immunity 
does not attach to those who supply the paraphernalia 
with which petitioner—libelously, we protest—asserts 
that she does violence to the traditional decorum of her 
declining years. Deer v. Federal Trade Commission, 
152 F. 2d 65 (C. A. 2,1945). 
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V 

CONCLUSION 

It is submitted that the Commission’s order to cease 
and desist was properly entered. Respondent therefore 
prays that the petitioner’s petition to review be dis¬ 
missed and that pursuant to statute 2 the court enter 
its decree affirming the Commission’s order and com¬ 
manding the petitioner to comply therewith. 

Respectfully submitted, 

W. T. Kelley, 

General Counsel, 

James W. Cassedy, 

Assistant General Counsel, 
Donovan Divet, 

Special Attorney, 

Alan B. Hobbes, 

Attorney, 

Attorneys for Federal Trade Commission. 

Washington, D. C., April 1951. 


2 “To the extent that the order of the Commission is affirmed, the 
court shall thereupon issue its own order commanding obedience to 
the terms of such order of the Commission.” Federal Trade Com¬ 
mission Act, Sec. 5(c), 52 Stat. 113; 15 U. S. C. A. Sec. 45(c). 
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Intteft States Court of Appeals 

Fob the District of Columbia Circuit 


No. 10,833 


Hamilton Manufacturing Company, Petitioner, 

v. 

Federal Trade Commission, Respondent. 


PETITIONER’S REPLY BRIEF 


Petitioner files this reply brief for the primary pur¬ 
pose of correcting numerous misleading statements con¬ 
tained in the respondent’s brief,—such statements being 
herein treated by reference to specific pages of such brief. 
It also is to inform the Court of recent developments af¬ 
fecting the issue. 

From the petitioner’s brief as a whole, as well as fro^n 
the Commission’s decision, it is apparent that the case 
rests entirely upon a theory which the respondent has 
evolved along the following lines: 
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1. Punchboards are prohibited in eleven states. 

2. Punchboards are pronounced “lotteries’’, games of 
chance, and gambling devices—regardless of differences 
in legal definitions, designs or actual end use. 

3. AU punchboards therefore are unlawful. 

4. Being unlawful somewhere, their use everywhere is 
contrary to the public policy of the Government of the 
United States. 

5. Their use being so contrary, their sale in commerce is 
contrary to such policy. 

6. Being so contrary, their shipment alone, as distinct 
from their end use, is “unfair”. 

7. Being so found unfair and possible to be used in any 
sale of merchandise, locally or otherwise, by those who 
purchase boards, the sale of all punchboards in inter¬ 
state commerce, is the use, by the manufacturer of 
boards, of an unfair practice in interstate commerce. 

Page 5 of Respondent's Brief 

We are impelled to acknowledge that, throughout the 
brief, respondent admits that whatever “use” (the statu¬ 
tory term) is involved is not the use of petitioner but of 
persons at least once removed,—vendees or even their 
vendees, (p. 6) 

Page 7 

The respondent’s case and theory is bared on p. 7— 
that “regardless of the local legality of sales by means 
of lottery devices in some of the States, * * * the sale 
by such means of merchandise by a local retail dealer 
or by an interstate dealer, is contrary to the public policy 
of the United States * * There admittedly is no 
evidence here, and could be none, that petitioner sells 
merchandise by means of lottery devices either, locally or 


3 


interstate. He makes and sells punchboards for any use 
by his vendees as their independence may determine, “in¬ 
timate sales” (p. 3) have no connection with petitioner 
and he cannot be charged even with knowledge of th^ir 
character. 

Page 9 

Corn Products Refining Co. v. FTC, 324 U. S. 726, 55 
S. Ct. 961, cited by respondent on p. 9, does not supply 
the support claimed. It dealt with the phrase in Sec. 2(a) 
of the Clayton Act which specifically covered acts whose 
“effect * * * may be to substantially lessen competition,” 
The Supreme Court says this meant “probably”. The 
w r ords “effect” and “may be” do not appear in our stat- 
ute. The Court observed there was no requirement of a 
finding the acts in fact did have the effect. Here the pre¬ 
scribed act must be used in interstate commerce. As to 
the inferences to be drawn by the Commission, the Court 
indicated they at least should have some support. (324 
U. S. 739, 742); as it did in FTC v. Staley Mfg. Co., 324 
IT. S. 746, 760, also a Clayton Act case. 

Page 13 

Consider the following indicative statements from p. 14 
of respondent’s brief: 

“Although the Commission in the cases last cited 
did not, and does not in this case, prohibit the final 
punching of the board or pushing of the card, it un¬ 
doubtedly accomplished (sic) that result and also pre¬ 
vented the intrastate sale, when it prohibited the sup¬ 
plying of the devices in interstate commerce. To this 
extent, the Commission affected or policed intrastate 
commerce.” 

It is too obvious from the respondent’s entire brief, that 
the “accomplishment” sought is and has been to police 
this intrastate commerce. It is and has been the sole and 
single objective and purpose and not, as the brief states, 
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“incidentally.” Here one sees the round-about approach 
to what was denied the Commission in Bunte, and recog¬ 
nizes immediately the objective so severly criticized in 
that decision. Here also it is not inapposite to consider 
the following from U. S. v. Bvtler, 80 L. Ed. 493: 

“It does not help to declare that local conditions 
throughout the nation have created a situation of na¬ 
tional concern; for this is but to say that whenever 
there is a widespread similarity of local conditions, 
Congress may ignore constitutional limitations upon 
its own powers and usurp those reserved to the states.” 

This usurpation is acknowledged by the following from 
respondent’s brief, p. 15, however misleading: 

“The cases therefore clearly show that an intrastate 
sale of merchandise by means of a lottery device over 
which the United States has no jurisdiction is never¬ 
theless contrary to the public policy of the United 
States and that it is an unfair act and practice within 
the meaning of the Federal Trade Commission act 
• • •” etc. 

How the United States can have a public policy in a 
matter over which it admittedly has no jurisdiction is an 
enigma. 

Page 14 

The following excerpt from respondent’s brief discloses 
the deliberate and candid objective: 

“Although the Commission * * * did not and does 
not in this case prohibit the final punching of the board 
or pushing of the card, it undoubtedly accomplished 
that result and also prevented the intrastate sale * * •. 
To this extent the Commission incidentally affected 
or policed intrastate commerce.” 

Tn every case dealt with, the punching of the board or 
pushing of the card is the “sin”, the immoral act, the 
gambling which is declared contrary to public policy. This 
act, as admitted in respondent’s brief, must necessarily 


always be made in intrastate (see p. 13 of respondent’s 
brief). The objective therefore admittedly is not the pro¬ 
tection or regulation of interstate commerce, the free flow 
—because that cannot be affected by the shipment of punch- 
boards, playing cards, bingo sets or other paraphernalia. 
“Regulation of commerce” is the specious basis used to 
reach something unrelated and beyond Federal reach. 

Page 9 

Petitioner has not argued, as indicated, about the fact 
finding power of the courts. It argues that Congress has 
not conferred the presently claimed power upon the Com¬ 
mission,—as shown in the Bunte decision. 

The argument of respondent that the Commission’s find¬ 
ings are presumed to be supported by substantial evidence 
is neither supported by the citation nor by any other deci¬ 
sion of any court in the land. The McLean decision says 
“competent”—not “substantial.” It also shows that the 
Court examined the record to be assured of the substan¬ 
tiality. F.T.C. v. Inecto, Inc. 70 F (2d) 370, cited in Mc¬ 
Lean, required the Commission to print the whole record 
and held it is the duty of the court to ascertain theref rom 
whether the finding was supported. This certainly is con¬ 
trary to the respondent’s claim. Nor has petitioner made 
merely an omnibus assertion as to the findings. He has 
been specific, and says there was no direct, probative and 
substantial evidence against 'petitioner regardless of the 
acts of others. 

Page 10 

Respondent overlooks the rule as to inferences,—,that 
they must be reasonable,—as Judge Minton, upon whose 
decision in Modernistic respondent almost completely re¬ 
lies, decided in Allied Paper Mills v. FTC , 168 F (2d) 600, 
605. Clyde Equipment Corp. v. Fiorito , 16 F (2d) 106, was 
a contract case rather than one on administrative law. Tri- 


6 


angle Conduit & Cable Co., v. FTC, supra, was a conspiracy 
to fix prices between members in the same industry. In 
Phila. Co. v. Sec. & Exchange Commission, 85 App. D. C. 
327, 331; 177 F (2d) 720, 724, cited by respondent, this 
Court holds the inferences must be reasonable, but re¬ 
spondent omits the word in its use of the citation. He 
takes the position any inference or series of inferences may 
be drawn,—and based one upon another. 

Page 11 

Here respondent, arguing for jurisdiction on the “public 
policy ,, basis, cites Sherman Act decisions, where public 
policy is announced in the Act itself—Congress declared 
it, as the decisions say it must in the first instance. But 
Congress has not declared the public policy claimed by 
respondent —on the contrary and as shown, it has repeat¬ 
edly taken contrary positions. 

Page 12 

The statement that “There can be no doubt that the acts 
complained of occurred in interstate commerce” is shown 
on the same page to be misleading, for it is admitted that 
the acts attempted to be reached are the acts of “others” 
than petitioner. 

Respondent’s argument that “The intrastate dealer will, 
therefore, cause a diversion of trade in interstate com¬ 
merce” is precisely what respondent argued in the Bwnte 
case and was repudiated by the Supreme Court, see infra. 
It also was repudiated in all the cases cited showing the 
“effect” upon interstate commerce must be direct ,—see 
infra. 

Page 13 

Not a single one of the decisions cited here by respondent 
applies to the question involved as stated by him on page 
5,—for every one of the cases involved interstate ship- 
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merits of combinations of merchandise and boards, 4tc. 
The 44 devices ” involved in the cases (p. 13) were part of 
the merchandise shipment. Keppel } Longhran, Hill, Ostler, 
Minter, and Ardette involved candy sales; Deer involved 
household items; Koolish, miscellaneous articles 

But respondent (p. 13) attempts to mislead by saying 


in all of the cases “the final sale * * * was made bv 

•> 

vendee of the devices in intrastate commerce. ’ ’ The 


(the 

de¬ 


vices ”, he does not remind, were merchandise combina¬ 
tions, and therefore squarely within the KeppeJ decisioik. 

Pages 14, 15 

So also as to the list of decisions cited on pp. 14 and 15, 
—they either involved fraud present when the item moved 
in interstate commerce or the merchandise combinations— 
even Modernistic as shown separately below. The cdses 
therefore do not show, as respondent argues on p. 15, that 
an intrastate sale was involved, and the respondent so ad¬ 
mits in his following sentence on p. 16,—where he shows 
the big difference of the present case though arguing that 
difference is only a 44 distinction’’, which is but a play 
upon words dangerous in a jurisdictional question. 

U. S. v. Darby, 312 U. S. 100, 61 S. Ct. 451, cited by 
respondent (p. 14) supports petitioner’s position rajher 
than respondent’s. It was decided on the same day as 
F.T.C. v. Bnnte Bros,, 312 IT. S. 349, 61 S. Ct. 580. The jtwo 
decisions are not in conflict, but clear on petitioner’s point 
—that whatever power which Darby says Congress does 
have to declare a policy (as it did specifically in the If’air 
Labor Standards Act, 29 U.S.C.A. secs. 201 and 202), it has 
not done so as to punchboards in the Federal Trade Com¬ 
mission Act, but has refused pointedly so to do. This 
failure of Congress is the striking difference which marks 
the consistency of the Bnnte declaration. We have no 
interest in Darby —it has no relevance to our issue, land 
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it is cited in Bwnte as “very different” and clearly dis¬ 
tinguished. 

The fact, as shown below, that 95% of the boards made 
and sold have no relation to merchandise calls to mind 
Mr. Justice Stoned remark in Darby (p. 550) that whether 
or not a practice is good or bad for the local trade, its 
effect upon interstate commerce was only indirect; and of 
Mr. Justice Cardozo, in the same case (p. 554): “Activities 
local in their immediacy do vat become interstate amd na¬ 
tional because of distant repercussions.” 

Page 17 

Respondent has complete reliance upon the decision in 
Modernistic. The very excerpt here quoted by respondent 
gives the lie to the findings in that case, for the Court says 
“No prizes are provided.” The petitioner there marketed 
“chewing gum in various flavors.” The gum was placed 
in holes in a board. Every purchaser got at least one 
gum-ball, sometimes more. “The evidence is that when a 
ball of the off-colored gum w’as punched out, the merchant 
would give a prize (sic) of some kind * * *.” This is the 
identical device used in the gum-ball coin machine which 
Congress has specifically excluded from the “gaming” 
class, as shown on p. 18 of petitioner’s brief. But the 
Court later says “No prizes are provided.” therefore even 
the Keppel decision did not cover that case. If the Keppel 
decision . does not apply to a case where no prizes are pro¬ 
vided, then under the very Modernistic decision relied upon, 
the Keppel decision dees not cover the present case, —for 
petitioner certainly provides no prizes. 

Tf there are no prizes provided, there is no merchandis¬ 
ing, therefore no sale of merchandise. After the holding 
above. Modernistic (see p. 17, resp. brief) refers to the 
“method of merchandising” there. 
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Page 19 

One thing which respondent scrupulously avoids, in 
dealing with the Brewer decision, is the important fact 
in the record there that the advertising matter,—cata¬ 
logs, etc., showed the inducement to buy for the purpose 
of selling merchandise by the boards. 

Most certainly the action by Congress on the “Gambling 
Devices” law, the Crime Bill, and the 1951 Revenue Act, 
was the exact opposite of “unqualified approval”. Con¬ 
gress was asked specifically, by respondent, to include 
punch boards by name, and each time it rejected the re¬ 
quest. 

Page 20 

The slot machine law does not show, as argued by the 
respondent, that it is contrary to our public policy to 
permit the shipment of punch boards and certainly the 
other Congressional acts do not so show. 

Page 2S 

Respondent’s brief throughout juggles terms and de¬ 
liberately avoids the significance of the refusal of Con¬ 
gress to enact legislation specifically and repeatedly re¬ 
quested by respondent. In the hearings the Attorney 
General’s representative is shown to have testified that 
the inclusion of punch boards had been considered in the 
conference of state law officers which sponsored the bill 
and had been struck out,—which action was entirely con¬ 
sistent with Attorney General Cumming’s letter, with the 
specific exemption by Congress of gum-ball machines from 
the tax on gaming devices, with the repeated refusal of 
Congress to bar all punch boards or to tax them in the 
so-called anti-gambling bill and the 1951 Revernue Act. 
But respondent diverts to the argument that “It is not 
necessary in order to give the Commission jurisdiction 
that the act sought to be prohibited be illegal * • *” etc. 
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The real point, as shown by the Bunte decision, is that 
it is necessary that Congress give or have given plainly 
the Commission jurisdiction, which petitioner denies. 

Page 36 

Here the Commission is asking the court to continue 
an error in order to give it authority which Congress 
has denied it. 

Page 37 

i Here respondent discusses a matter of degree. Several 
times in its brief respondent avers or intimates that all 
punchboards are designed and intended for the sale of 
i merchandise. There is no evidence or admission whatso¬ 
ever that such is the case, although even the latest de¬ 
cision {Globe) so holds. The Government’s own testi¬ 
mony before committees is that less than 5% involve 
merchandise. 

This is arguing in circles: The Commission originally 
held the Scientific Company under the identical theory 
used in the present case. It is as specious here as it was 
there, to argue that the originator of the pamphlets in¬ 
tended them primarily for the general information of the 
public rather than for the use to which they were put. 
It is as specious to argue that all that was being sold 
was opinion. What wns sold was an idea, and Globe so 
holds. A punchboard is an idea. 

BUT, in the vain endeavor to avoid the common sense 
i of the Scientific decision, respondent’s brief succumbs 
i fully to our argument, and the key to the answer, when 
it says: 

“Whatever unfair use that industry made of his 
pamphlets was strictly {sic) the act of the cooking 
utensil industry.” 

This is a perfect paraphrasing of our claim: 
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“Whatever unfair use merchants made of oul 
punchboards was strictly the act of the merchants.! 


Page 36 

Nowhere in this case does the respondent more clearl 
disclose that its attempt is to reach everything whic 
might “affect” commerce, contrary to the statute, whi 
limits jurisdiction to acts k ‘in” interstate commerce. 


Page 39 
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If the respondent believed his own statement to 
true—that “petitioner is engaged in the sale of met 
chandise by means of lottery devices”, why was not th|i 
order so framed directly? It was not so framed becau; 
respondent realized,—as it cursorily argues as to Scien¬ 
tific, that any unfair use in the present case was 
use by others than the petitioner. 

Further, respondent’s statement on p. 39 that petition¬ 
er’s entire business is dependent upon sales of other mer¬ 
chandise is grossly untrue as shown by Government tes 
timonv as to 95% not affecting merchandise. 

Page 40 

To argue that petitioner’s business is inseparably intej- 
twined as a part of the business of his vendees is counter 
to the uniform holdings of all courts in all classes of 
administrative law, which hold that corporations, even 
where owned by the same interests, are separate entities. 
There is no identify or “sameness” between petitioner 
corporation and any one of its vendees. The Court 
should not impute to a separate and legitimate entity an 
act or practice of an entirely distinct and unrelated entity. 

Page 41 

Certainly there is no analogy to the repeatedly citei 
Winsted Hosiery decision. Cotton goods fraudulently la- 
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belled wool are no more similar than arcenic labelled 
soothing syrup. Petitioner did not cite Winsted for any 
reason other than to show that, as still is claimed, it was 
used as a specious basis for developing the theory of 
expansion of jurisdiction, and Winsted does not support 
the theory. Respondent argues that goods which ‘had 
become unlawful as they traveled in interstate commerce” 
are identical with goods which only “inherently” might 
be used for a purpose which even he cannot argue is 
unlawful everywhere. In spite of respondent’s anchor 
therein, Modernistic dealt with a combination of merchan¬ 
dise and game of chance—it dealt with such a combina¬ 
tion moving in interstate commerce. If it was intended 
to cover games of chance entirely without merchandise 
sale, then obviously it is erroneous, as previously shown. 

Page 42 

The Government emphasizes the point that the Court 
“made it certain that the sale of chewing gum was not 
involved” there. Here the Government argues against 
itself—for if gum sales were not involved, there was no 
merchandising, and if there was no merchandising, the 
Federal Trade Commission most certainly had no juris¬ 
diction under the Keppel decision. The Court said: “The 
seller of that board had something else in mind,” then 
proceeds to the theme of children gambling with pennies 
—the very practice as to which Congress itself has made 
favorable concessions in specifically exempting the gum- 
ball machine from the tax on gaming devices and classi¬ 
fied it as “amusement”. Under the respondent’s own 
argument—which has some support in the decision— Mod¬ 
ernistic is clearly erroneous and should be discarded. 

Page 46 

Here, respondent has forgotten his position taken on 
p. 39, where he says “Legally, therefore, petitioner is en- 
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gaged in the sale of merchandise by means of lottery 
devices/ 7 Here he says “The unfair act or practice with 
which petitioner is charged is not the sale of merchandise 
by lot or chance. ,, 

Page 45 

To argue that “The Commission does not claim to have 
jurisdiction over the sales in intrastate commerce, etc.” 
is the act of the wrestler who shakes his head negatively 
when everyone has seen him lean on the ropes to sup¬ 
port a hold. On page 14 and elsewhere respondent ad¬ 
mits its effort would “accomplish that result/ 7 “Accom¬ 
plish” means to obtain an objective. This calls to mind 
Mr. Justice Roberts statement in U. S. v. Butler , supra, 
(p. 68): “It is an established principle that the attain¬ 
ment of a prohibited end may not be accomplished under 
the pretext of the exertion of powers which are granted. 77 
The prohibited end here is not merchandise sale as to 
which less than 5% of the hoards are used—but to cor¬ 
rect local morals by prohibiting the local use of all boards. 
Admittedly the purely local punching of the board, after 
it has passed through several hands beyond petitioner, is 
the prohibition which is respondent’s objective. On p. 13 
of its brief, the respondent says: “The final sale to the 
ultimate purchaser by means of a * * * punchboard * * # 
must necessarily always be made in intrastate commerce.” 
On p. 45, respondent reveals the naked truth, which 
brands his entire position as illegal: 

“The important thing is that the Commission 
has found (app. 23A) that all such intrastate sales 
are contrary to the public policy of the United 
States. 77 

Why does respondent sav (p. 45): “Tt did not find 
that petitioner’s practices were criminal 77 when its whole 
tenor is that petitioner is particeps criminis, that peti¬ 
tioner is “a criminal partner to gamblers/ 7 (p. 38) Re- 
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spondent not only attempts to confuse the Court, but has 
succeeded masterfully in confusing himself. After loosely 
charging crime, he winds up (p. 45) by saying the finding 
was that petitioner’s vendees violated “criminal laws”, 
not specified as to crime class, states or otherwise, but 
confesses “not necessarily the criminal laws of the United 
States or of all States/ * 


Paae 47 
* 

Here is another deliberate effort to mislead the Court. 
Petitioner cannot too strongly urge, as it did on p. 31 of 
its brief, that it admitted that only where any of its ven¬ 
dees add 'petitioner’s punehboards to their own merchan¬ 
dise, were the boards so designed that they could be and 
were used for merchandising. Nowhere in the record 
is there any evidence as to the proportion of petitioner’s 
boards which are so used and, obviously, petitioner would 
not possess the information. 

Page 4S 

The Jaffe decision is not authority for the categoric 
principle stated in respondent’s brief. Jaffe sold mer¬ 
chandise by the use of boards and testified that over 50% 
of his sales of this merchandise had been through such 
use, but claimed there was no proof of public sales in the 
record. But Jaffe was attempting to sell his merchan¬ 
dise—not boards unaccompanied by merchandise. Jaffe 
sold to the public. The Jaffe decision cites KoolisJi, from 
the same circuit (as 19 of the total of 46 Court of Ap¬ 
peals decisions cited by respondent came), yet Koolish 
also was a distributor of other merchandise, who supplied 
boards for use in its sale. 

Raladam holds nothing of the sort alleged. It dealt 
only with existence or non-existence of competition”,— 
an entirely different phase than that relating to the pres- 
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ent case. It covered the use oi false and misleading ad¬ 
vertisements and sales statements—just, in fact, as were 
used in the Scientific case, but in Raladam they origi 
noted with the merchandiser. 

Page 57 

And finally to “Grandma”: Deer v. F. T. C., cited liy 
respondent, did not and does not deny the lady her bingo 
set and did not purport to do so. It stopped a dis¬ 
tributor from cending the combination of household goods 
and bingo sets to promote their sale—in interstate com¬ 
merce. It referred only to the sale of merchandise —not 
to bingo sets alone. The ladies’ aid society still can gkt 
its donations of Mom’s home-made cake or hideous vasts 
no one would buy—and put before Grandma a bingo stt 
or paddle wheel ordered from Chicago. Not yet has the 
Commission taken that from the old lady, but it opens 
the door in this case so to do. 


PUBLIC POLICY OF THE GOVERNMENT OF 

UNITED STATES 


THE 


The establishment or annunciation of “public polic 5 ”, 
either of the United States or any state, is not the func¬ 
tion of the courts, but primarily of the legislative branch. 
Where the policy can be determined by legislative or Con¬ 
gressional action, judicial expressions are as futile and 
gratuitous as those of laymen. State ex rel Holt v. Dust. 
Court, 63 Pac. 2d 1026, 103 Mont. 438; People ex rel Nel¬ 
son v. Wiersema State Bank, 197 N. E. 537, 361 Ill. 75, 
101 ALR 501; State ex rel City of St. Louis v. Pud). Set'v. 
Comm, of Mo., 73 S. W. 2d 393, 399, 335 Mo. 448; Han- 
yicld v. A. Broido, Inc. 3 NYS 2d 463, 465, 167 Misc. 
85; U. S . v. Bank of N. Y. cf- TV. Co., D. C. N. Y., 10 iF. 
Sup]). 269, 271; Simmons v. Neudon, 174 S. E. 703, 707, 
178 Ga. 806. “* * * It is not to be measured by tfie 
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private convictions or notions of the persons who happen 
to be exercising judicial functions, but by reference to 
the enactments of the lawmaking power, and, in the ab¬ 
sence of them, to the decisions of the courts.” Mieyr v. 
Fed. Security Co., 34 Pac. 2d 982 986, 97 Mont. 503, The 
Modernistic decision itself reiterates this principle and 
cites III. Bankers Life Assn. v. Collins, 341 HI. 548, 551, 
173, N. E. 465, 466; but after expressing the “notions ’’ 
of the persons who happened to be exercising judicial 
functions there, they proceeded to yield to the “convic¬ 
tions” of the concentrationists who insist upon exercising 
that ‘‘protecting care” in increasing expressions of “Thou 
shalt not”. 

But, Modernistic, as well as Keppel, Brewer, etc., hap¬ 
pened before Congress finally took the definite positions 
we have shown. Our brief shows that this attitude of 
the “public policy” branch was consistent with its policy 
over the years. It refused to “yield to the protecting 
care of the government” on the provincial cry of “chil¬ 
dren’s pennies.” It relies in part upon its tribute from 
those very pennies, as it still does on even those gambling 
devices which it has barred. 

RECENT DEVELOPMENTS 

We have shown in our trief, pages 17-18, the repeated 
efforts, beginning with the 66th Congress, to obtain legis¬ 
lation to prohibit shipment of punchboards in both the 
mails and interstate commerce. We desire to amplify 
that portion of the brief by showing the following recent 
and very significant developments: 

Public Law 906 (S. 3357) 

This was the law known as the “anti-slot machine law.” 
When this bill was pending before the House Committee 
on Interstate and Foreign Commerce, and specifically on 
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May 2, 1950, (see p, 76 of printed hearings on “Gambling 
Devices”) a representative of the Commission was sent 
to testify and requested, for the Commission, that the bill 
specifically prohibit interstate shipment of punchboards. 
In other words, the Commission’s representative was ask¬ 
ing that there be specifically included a power which as 
in this case the Commission already claimed to possess. 
We already have shown on page 19 of our brief that the 
representative of the Department of Justice testified that 
the Attorney General’s Committee originally had intended 
to include punchboards in the recommended legislation 
but decided to abandon it and that it was the under¬ 
standing that punchboards were not to be included. When 
the bill became law, punchboards and similar devices 
were omitted, in spite of the Commission’s specific re¬ 
quest. 

S. 1624 

There has been considerable publicity about the so- 
called Kefauver Crime Bill, which was reported to tl}e 
First Session of the 82nd Congress, and the purpose of 
which was to prohibit the transportation or mailing of 
gambling information and devices. As the bill originally 
was drafted, it specifically barred “any punchboard, pusty- 
card, or similar device.” However, and as the result of 
hearings before the Senate Committee on Interstate and 
Foreign Commerce, and as shown by the printed repoi*t 
(p. 3), a copy of which is being filed with the Clerk fc)r 
the convenience of the Court, the following very signifi¬ 
cant findings and recommendations were made by tbe 
Committee: 

“Subsection (d) was inserted to qualify the abso¬ 
lute ban on 'punchboards and pushcards originally 
contained in subsection (a). The committee was con¬ 
vinced, by testimony taken at its hearings, that there 
is a valid distinction between boards manufactured 
as out-and-out gambling devices and amusement types, 
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such as quiz boards. The former, according to the 
findings of the Crime Investigating Committee, have 
been frequently used like slot machines and other 
‘location’ gambling devices, by racketeering gangs 
who force them on retail outlets, sometimes by ter¬ 
roristic methods, as a means of collecting tribute. 
The latter, however, are innocuous and wholly incapa¬ 
ble of amy significant gambling or gangster use; the 
committee feels that possible end use, through altera- 
tion of innocent types of boards by distributors or 
location owners, is a problem remote from the inter¬ 
state responsibilities of Congress, and one appro¬ 
priately left to local enforcement authorities.” (Italics 
supplied.) 

As a result, the bill was changed to include the following: 

“(d) For the purposes of this section the phrase 
‘punohboard or pushcard’ shall include such boards, 
cards, or similar devices designed and manufactured 
primarily for use in connection with gambling, but 
shall not include devices numerically keyed to an an¬ 
swer sheet or containing no numerical identification 
of individual plays and designed and manufactured 
primarily for amusement purposes.” 

Here again it would be well to remember the action of 
the Congress in its several amendments to Section 3267(a) 
of the Internal Revenue Code taking out of the gaming 
classification the children’s gum ball machine and placing 
it within the ‘‘amusement” classification, as recited on 
page 18 of our brief. This is the second and consistent 
refusal of Congress within the past two years to honor 
the requests for a blanket prohibition against shipment of 
punch boards. 


7.9.57 Tax Law. 

A third such refusal occurs in the Revenue Act of 1951 
(P. L. 183, 82nd Congress, First Session, Chapter 27A, 
Sub-chapter A) which provides in Section 3285 an excise 
tax upon wagers placed in lotteries conducted for profit. 
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Subsection (b)(2) thereof defines the term * ‘lottery’ ’ as 
used therein to include: 

“* * * the numbers game, policy and similar types 
of wagering. The term does not include (A) any 
game of a type in which usually (i) the wagers are 
placed, (ii) the winners are determined, and (iii) the 
distribution of prizes or other property is made in 
the presence of all persons placing wagers in sijich 
game, * * *” 

These three instances establish beyond any doubt, and 
directly contrary to the position of the Commission, a,nd 
even the expressions in some of the decisions, that :he 
public policy which is advanced as the basis for the Com¬ 
mission’s action is to place a blanket prohibition upon all 
punchboards and similar devices. 

It is equally clear that Congress has shown its intenti on 
to bar only punchboards and other devices having a di¬ 
rect relation to gambling, as that subject was dealt with 
in the so-called Kefauver hearings and bill, but that 
many of the boards which were involved here were to be 
considered as “innocent types”—in other words, more 
related to amusement than to gambling. 

There has been considerable misinformation directed 
to the courts with regard to the volume of business or 
collections involved in the use of punchboards. For ihe 
convenience of the court, we are filing Part 12 of ihe 
printed hearings before the Special Committee on Senate 
Resolution 202, calling attention to the testimony of Jdhn 
W. Brookfield, representing the Federal Trade ComnJis- 
sion on February 16, 1951, (pages 18 and 21 showing tiat 
of the total production of punchboards, those designed 
and intended to be used for the distribution of merchan¬ 
dise is at most only 5% of the total,—considered by Sen¬ 
ator Tobey to be “piddling”. Of this 5%, Mr. Broik- 
field testified that even those boards designed and labeled 




for the distribution of merchandise, in a number of in¬ 
stances, are not used for merchandising at all, but are 
used as money boards. 

Respectfully submitted, 

J. Bond Smith, 

Warren W. Grimes, 

640 Shoreham Bldg., 
Washington, D. C. 

Attorneys for Petitioner. 
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